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BEFORE THE
PUBLIC SERVICE COMMISSION
OF MARYLAND ‘

In the matter of the application of Catoctin
Power, LLC for a Certificate of Public
Convenience and Necessity to construct a
nominal 600 MW generating facility in
Frederick County, Maryland.

Case No. 8997

N et wtt owst oo’

REPLY BRIEF OF CATOCTIN POWER, LLC

Catoctin Power, LLC (“Catoctin™) respeétfully submits this Reply Brief
responding to the initial briefs filed by other parties with the Commission on February 7, 2005.
We believe that the record amply supports issuance of a Certificate of Public Convenience and
Necessity (“CPCN”) to Catoctin in a manner consistent with‘the positions set forth in Catoctin’s
Initial Brief. In this brief, we wish to address certain points raised by Frederick County (the
“County”) and Intervener Don James in their Initial Briefs, énd the letter filed by the Office of
People’s Counsel (“OPC”) in its December 16, 2005, letter to the Hearing Examiner.

A. Reply to the County’s Initial Brief
1. 'County’s Extra-Record Proposed Conditions

The evidentiary record in this proceeding is closed. The parties have had an
opportunity to propose conditions to the CPCN, to take discovery on such proposed conditions,
and to cross-examine the proponents of such proposed conditions. Catoctin, for instance, has
committed to comply with a number of the County’s proposed conditions as a part of any CPCN
that the Commission issues in this proceeding. See Catoctin Initial Brief at 5 and Attachment 4."
Because the County did not offer specific language for its proposed conditions in its pre-filed or
oral testimony, Catoctin proposed specific language to a number of conditions proposed by the

County. See Company Exhibit No. 26 at 8-15. Catoctin made its witnesses available for cross-

See also Company Exhibit No. 26, Exhibit A which provided, prior to the final hearing
on January 12, 2005, Catoctin’s comments to Frederick County’s conditions as buried in
the text of its pre-filed testimony.
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examination, and was prepared to respond to any discovery requests the County might propound
with reépect to the language Catoctin proposed to such conditions. 'Ihel County, however, did
not object to Catoctin’s proposed language, did not cross-examine Catoctin on its proposed
language, and did not propose any language in its pre-filed testimony.

Now, after the close of the evidentiary record, the County has proffered a full
slate of conditions. These new conaitions do not reflect the County’s position on certain issues
still in dispute, which is the purpose of these briefs. They reflect new information that properly
should have been introduced while the evidentiary record was open. The Cdunty, we note, is not
seeking by motion the Hearing Examiner’s permission to introduce new information after the
close of the evidentiary record. It is not clear why the County failed to introduce this slate of
conditions before the close of the evidentiary record. It had many opportunities to do so,
including through the pre-filed testirhony of its witnesses, in rebuttal testimony or surrebuttal

testimony, or on the stand during cross-examination. Other parties did so; the County did not.?

This issue is important. With respect to the proposed conditions to any CPCN
issued to Catoctin, every party has been afforded an opporturfity to examine word s_election and
potential ambiguities in proposed condiﬁons during the hearing process. Indeedélthe PPRP
proposed more than one-hundred proposed CPCN conditioné, which led to intensive discussions
and ultimately a settlement agreement on the form and substance of the PPRP’s proposed
conditions. This process occurred while the evidentiary record was open so that all parties could
see the proposed conditions, ask questions about them, and respond to them in the briefs. On the
other hand, if the PPRP proposed its 100+ conditions only after the record was closed, the
applicant would be left without an opportunity to fully and fairly test such proposed conditions
through cross-examination and discovery. That result, we believe, would deprive an applicant of

its procedural due process right provided by the Commission in these proceedings to examine all

For instance, the PPRP proposed specific conditions in its pre-filed testimony. PPRP
Exhibit Nos. 4, 15. So, too, did the PSC Staff, Water Suppliers, and Intervener Don
James. See Staff Exhibit No. 1; Water Suppliers Joint Exhibit Nos. 1 and 2; Don James
Exhibit No. 1. Indeed, the PSC Staff added a proposed new condition on the stand during
direct examination of its witness, Frank Taborsky, giving Catoctin and other parties an
immediate opportunity to take cross-examination of Mr. Taborsky regarding the new
proposed conditions. Hearing Transcript at 899-900.
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evidence (including, importantly, the basis for the particular wording of a proposed condition) —
and this is precisely w‘hat the County has done. While the County has proposed a smaller slate of
conditions than PPRP, its decision to put forth such conditions after the close of the record has
denied Catoctin the opportunity to ventilate the County’s new slate of proposed conditions

through discovery and cross-examination. >

In all everrts, it is well established that a decision of the Commission in a
contested proceeding shall be based on consideration of the record, and factual information or
evidence that was not made part of the record may not be considered. See Pub. Util. Co. Code
Ann. §§ 3-111(a)(2) and 3-113(a)(1). The County’s proposed post-record slate of CPCN

conditions therefore must be excluded from cons1derat10n

Nonetheless, subject to and without in any way waiving our rights,. Catoctin has
outlined for the Hearing Examiner its position on each of the proposed conditions. See
Attachment 1. The chart helps to illustrate that the County id, in fact, seeking to introduce extra-
record material for the Hearing Examiner’s consideration It also helps to illustrate that, in many
instances, the County’s proposed conditions are vague and ambiguous and thus would have

benefited from a full vettlng while the evidentiary record was open. Finally, it serves to

3 Catoctin understands that the PPRP may revise its proposed air-related conditions in

response to comments provided by the U.S. Environmental Protection Agency (“EPA”).
That fact is decidedly not the same as the County’s extra-record submission of its
proposed conditions. First, the Hearing Examiner specifically ruled that the evidentiary
record would remain open solely for the purpose of accepting EPA’s comments and
potential revisions to the air-related conditions in response to such comments. Hearing
Transcript at 1246-1247, 1249. The evidentiary record is, however, closed for all other
parties, including the County. See id. at 1247. Second, the PPRP has maintained
constant communication with Catoctin regarding potential changes to air-related
conditions in response to EPA’s comments. Catoctin, therefore, has not been left
guessing as to the direction the PPRP may take with respect to EPA’s comments. By
contrast, while the evidentiary record was still open, Catoctin forwarded to the County its
proposed language addressing the proposed County conditions that Catoctin found
agreeable. Unlike the PPRP, the County never responded to Catoctin’s good faith efforts
to work through the conditions. Finally, the EPA has a right under the federal Clean Air
Act to review and provide comments to a proposed PSD permit application (as is the case
here), and the proposed conditions are subject to EPA comments as a matter of federal
law. By contrast, we are aware of no statutory authority entitling the County to submit a
slate of proposed conditions after the close of the evidentiary record.
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articulate Catoctin’s position on each such position, albeit without the benefit of cross-

examination and, as stated above, subject to the foregoing objections.
2. Site Plan and Preemption

There is no dispute regarding the Site Plan. Catoqtin has voluntarily submitted its
Site Plan for County review, which has occurred. Catoctin has‘agreed to a CPCN condition
obligating Catoctin to comply with the Site Plan. Nonetheless, the County used the initial brief
to advance arguments on preemption. We do not agree with the County’s characterizations on

this issue.

For instance, on pages 2-3 of its initial brief, the County provides a quotation
from a Duke Energy land use expert who testiﬁéd in a different CPCN hearing fon'a different
applicant that he believed the PSC’s preemption does not inciude the site plan process. On the
strength of that statement, the County makes a huge leap: “Sempra apparently agreed with Duke
Energy as Sempra voluntarily submitted its proposed site plan to Frederick County Government

for review.” Frederick County Initial Brief at 3.

We wish to be clear on this point: Catoctin never considered, rnuqh less agreed
with, Duke Energy’s position on this matter. Catoctin has clnarly stated its position on the record
in this proceeding; namely, that the Commission’s CPCN process preempts the County’s site
plan review process. See Company Exhibit No. 26 (“It is my understanding that, as a matter of
Maryland law, the CPCN process preempts local requirements that may otherwise apply to the
construction of the facility.”); Frederick County Exhibit No. 1, Attachment 1 (“[a]s previously
discussed, the CPCN proceeding preempts all local land-use requirements, and the County has
agreed that it will not treat the site plan as an application in the traditional sense and approval by

the Frederick County Planning Commission is not required”).

We object to the County’s characterization of the facts on this issue, and strongly

object to the extent that the County seeks any findings to the effect that this CPCN proceeding

Factual information or evidence not made a part of the record, of the immediate case
before the Commission, may not be considered in determination of the case. See Pub.
Util. Co. Code Ann. §§ 3-111(a)(2).
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does not preempt the County’s site plan process. Not only is this issue moot (as Catoctin has
agreed to voluntaﬁly éomply with the Site Plan) but, it is well established that the PSC has
exclusive jurisdiction through the CPCN process to permit the construction of a generation
facility. See Howard County v. PEPCO. 573 A.2d 821 (1990) (holding that the PSC has

exclusive authority to regulate the construction of jurisdictional facilities and reversing the

county’s attempts to condition or deny approval of the facility’s construction).

3. Effluent Supply

In its Initial Brief, the County argues that the CPCN should not contain conditions
imposing contractual terms on the County. Frederick _Coﬁnty Initial Brief at 5. As Catoctin has
stated, it agrees with this proposition, but it must be a two-way street. The County’s bﬁef makes
clear that it wishes on the one-hand to have the Commission refrain from imposing effluent
supply conditions that would hamstring the County’s ability to négotiate an effluent supply
agreement, but on the other hand is asking for the an‘unissign to impose CPCN conditions that
manifestly establish terms favoring the County (and, by extension, limiting Catoctin’s ability to
negotiate a commercial agreement on an arm’s-length basis). We have addressed this point in
great detail in our Initial Brief, in our pre-filed téstimdny, ﬁﬂd during the hearings. We will not
belabor this point further here. Having.said that, we wish to state one more time that Catoctin.
.simply wishes to obtain Commission approval to use the County’s effluent. Catoctin is not
askihg that the Commission impose terms and conditions on either party in any such commercial
arrangement (even assuming, arguendo, that the Commission had such authority). This CPCN
‘proceeding is not the time or place to establish commercial terms and conditions regarding a yet-

to-be negotiated effluent supply agreement. See generally Company Exhibit No. 26, at 20-29.
4. Land Use

In its Initial Brief, the County advances arguments — wholly unsupported by any

citations to the record — as to why the Commission should force Catoctin to place property in to
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agricultural preservation.’

In reply, we wish to make onepoint. Heretofore, the County’s lead rationale by d
wide margin for this request was to provide a buffer betweeﬁ the Catoctin Project and St.
Matthew’s church. The County did not present any evidence or testimony demonstrating tpat the
County’s request éccomplishes thaf objective. Indeed, notwithstanding the County’s contention
that “it is obvious the Board believés a further buffer, in addition to site plan requirements,
_woﬁld also help shield St. Matthew’s church and graveyards from Sempra’s proposed plant and
encroachment of ﬁon—agliculwral uses,” we believe that any reasonable review of the record
demonstrates that proposed agricultural set aside would have no such buffering benefits.
Fr_ederick County Initial Brief at 8; see generally Hearing Transcript at 848-853, 875-877
(Marschner); 1046-1076 (Hessong).® '

The County’s Initial Brief recasts the lead rationale as follows: the set aside is
necessary to help preserve “quality of life” in the County. This quality of life rationale is stated

in passing a couple of times in the record, but there is no testimony or evidence on record that

supports this rationale. Indeed, the County ignores the salient points:

e Catoctin has agreed to more than one-hundred conditions proposed by the
PPRP which address the very quality of life issues the County apparently
believes the Project will impact (e.g., traffic, aesthetics, noise, dust, etc.).
See PPRP Exhibit No. 15.

The County has requested the PSC order Catoctin to place property into agricultural
preservation as follows: (a) Catoctin must first attempt to convince Eastalco to place into
agricultural preservation two Eastalco-owned parcels (totaling approximately 311 acres)
generally located east and west of the Saint Mathews Lutheran Church, identified on Tax
Map 94 as parcels 3 and 76; (b) if Eastalco does not agree, Catoctin must next attempt to
convince Eastalco to place into agricultural preservation an equivalent amount of
different Eastalco-owned property; (c) if Eastalco does not agree, then Catoctin would be
required to work with the Carrollton Manor Land Trust to identify and place into
agricultural preservation 250 acres at some as yet unidentified location, at Catoctin’s
expense. See Frederick County Exhibit No. 2 at 11-13.

We also note that County Witness Gary Hessong confirmed that the proposed Catoctin
plant does not encroach on any land. See Hearing Transcript at 1168-1169.

6 _
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e (Catoctin has agreed to many such quality of life conditions already
requested by the County, including those related to the Site Plan (which
addresses buffering), air, water, and other matters.

e Catoctin has agreed to conditions proposed by the Water Suppliers, which
help to provide a high level of comfort that the Project will not impact
Frederick County’s allocation of Potomac River water. See Company
Exhibit No. 17.

e And, Catoctin selected the Eastalco site to avoid the very quality of life

- issues that the County vaguely raises in its Initial Brief. The project is
proposed to be sited on property zoned industrial, adjacent to a large, pre-

_existing aluminum smelter. Catoctin purposefully did not seek to locate

its project on a non-industrial greenfield site and, indeed, solicited the
community’s input as part of the company’s site selection process. The
County has raised the recent Duke proceeding as a precedent for a land -
gift, but that project bears no resemblance to this project ~ which , unlike
the Duke project, is sited on property that the County itself has designated
as appropriate for industrial development. .

_ The County’s rhetoric aside, it has presented ﬁo evidence that the State’s
propbsed conditions, plus other conditions to which Catoctiri'haé agreed, including some of the
County’s, do not adequately address the “quali"cy‘o_f life” concern expressed in its brief. It is
telling that one of the Coﬁrlfy’s witnesses on this issué, Gary Hessong, testified without
hesitation that Catoctin is developing its Project on a parcel the County has expressly deemed
appropriate and desirable for such development under its Comprehensive Plan and zoning
ordinance. See Hearing Transcript at 1067-1074. As stated in our Initial Brief and throughout
the record, this issue is a matter between the County and Eastalco, and it is inappropriate for the
‘County to seek to leverage this proceeding to forée land-use concessions from Catoctin, let alone

Eastalco.”

The County’s recognition that this is truly an issue between it and Eastalco in a different
forum is revealed, by way of example, in its Initial Brief, in which the County states
“[o]n several occasions, EastAlco has committed to the Board that EastAlco would place
a portion of its approximate two thousand (2,000) acres of land located in this area into-
permanent agricultural preservation.” Frederick County Initial Brief at 7.

We also note that the County suggests that, in addition to its three preferences for land
set-asides, “a particular section of EastAlco’s general industrial zoned property located
north of Sempra’s proposed plant and south of St. Matthew’s Church would be
appropriate to be placed into permanent agricultural preservation.” Frederick County

7
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B.  Reply to Don James’ Initial Brief

1. General Opposition =

Mr. James contends that he opposes the proposed power plant because he believes |
property values in the area will decrease due the project. The record reveals no evidence |
whatsoever suppofting the notion that this Project (sited by a pre-existing aluminum smelter) will

have a negative impact to property values in the area.
2. Air Quality ' ' '
a. Unknown Air Quality

In his Initial Brief, Mr. James contends that the actual air quality in the
Adamstown area is unknown and that because it is unknown he must oppose the proposed
project. While sensitive to his concern, we note that his position is not supported by the record,

and in fact has been addressed with great care by the PPRP in its brief, See PPRP Tnitial Brief at
5-13. '

b. Air quality — New Information

Mr. James also raises new information in his Initial Brief after the evidentiary
record has closed; information that is irrelevant to this proceeding. In his brief, Mr. James states
that Eastalco has filed a “PSD application with MDE to allow them to increase their production —
which will increase their emissions.” Because Catoctin’s Project is below the emission
significance levels, as a matter of law it is not required to take other emissions sources into.

account in connection with PSD permit application. See PPRP Exhibit No. 15 at 9.8 Inall

Initial Brief at 8-9. Although the County states that this is a “suggestion” of Intervener
Don James, Mr. James in fact asked County Witness Hessong why the Board had not
considered this land for its proposed land condition. See Hearing Testimony at 1056-
1057. To our knowledge, this suggestion has not been proposed as a condition in this
proceeding. To the extent that the County is proffering this “suggestion” as a condition,
we object to it for the reasons stated in Section 1 above.

Furthermore, because this information is offered after the close of the evidentiary record,
it may not be considered in the Commission’s decision making. See Pub. Util. Co. Code
Ann. §§ 3-111(a)(2).
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events, to the extent that Eastalco has filed a PSD application with the Maryland Department of
the Environment, East‘alco will be required to satisfy all applicable regulatory (including public
notice, comment and hearing) requirements associated with the PSD permitting process,
including a demonstration that any associated emissions do not cause a violation of the
applicable air quality standards in and around the Adamstown community. See, e.g., COMAR
26.11.02.09, 12; COMAR 26.11.06.14.

c. Air monitoring exemption

Mr. James objects to the State’s determination that the Project, based on its
predicted negligiblé irﬂpacts to air quality, is entitled to Ia regulatory waiver of the certain
monitoring requirements otherwise applicable to projects that could have more than a negligible
impact. Don James Initial Brief at 4. To the extent this is proposed as a condition, it comes after
the close of the evidentiary record and, as such, Catoctin objects to it for the same reasons it
objects to the County’s new slate of proposed cohditions. Seé supra at Section Al. In all events,
Mr. James® proposal is.not supported by the record. By‘contlr‘ast', the State has qoncluded afcer
thorough analyses .that the Project will not, even ﬁnder thé most conservative, worst-case
assumptions, result in air éﬁ?gllity impacts that would havé more than a de minimis impact. See
PPRP Initial Brief at 9 (“The Applicants’ and the States” modeling analyses have established,
through the use of approved models and protocols, that worst-case impacts due to maximum |
emissions from the proposed Catoctin Power facility will not exceed ‘si.gniﬁcant impact’
thresholds. In simple terms, significant impact thresholds are designed to be low enough that,
even if added to concentrations that exceed ambiént thresholds, the total effect on air quality

would not perceptibly change.”).

C. Reply to Office of People’s Counsel Letter

On February 16, 2005, the Office of People’s Counsel (“OPC”) filed a letter in
this proceeding “in lieu of a reply brief.” OPC’s letter states that, while OPC supports the
conditions proposed by Commission staff, “this case requires clarification on the timing of

reporting to the [Commission] of the information on the facility interconnection and any related
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transmission enhancements.”’

In particular, OPC states that Catoctin should be required to
comply with Staff’s proposed Conditions 1 and 2 at least thirty (30) days prior to the operation of

the Facility.

Catoctin requests that the Hearing Examiner reject OPC’s request as out-of—:cime.
OPC raises new issues that properly; should have been addressed during testimony (which OPC
did not do). OPC does not provide ’an explanation as to why. it is raising new issues after the
evidentiary record has closed and just two days before the end of the briefing schedule. orC
raises issues on teélnﬁcal matters that, in fact, were the subject of cross-exarriinatioh, rebuttal
testimony, and further cross-examination. See Hearing Transcript at 902-907, 911-915, 1217-
1223; Staff Exhibit No. 1; Company Exhibit No. 26 at 29-30. Catoctin and the PSC Staff
engaged each other over these issues during the hearing process, and reached agre.e'rnent on the
form and substance of these conditions only after having had the opportunity to. explore each
party’s positions through cross-examination. The OPC could have, but did not, offer any
suggestions during the hearing process and did not cross-examine Catoctin's or the PSC Staff's
witnesses on this issue. Accordingly, we believe that the OPC’s newly proposed conditions on .

such technical matters are out-of-time and should be excluded from considerat‘ion.10

However, without waiving any rights, if the Hearing Examiner does not reject
OPC’s letter as out-of-time, Catoctin would agree to comply with OPC’s request to file “a listing
of transmission system improvements required by PJM”'? and “a listing of the interconnection

12

requirements of the interconnecting line owner™~ at least thirty (30) days prior to the Facility

going into service. Providing this information within this timeframe will address the concern

? OPC Letter at 1.

10 By way of example, the OPC cites in its letter to “other recent CPCN cases including

Case Nos. 8956 and 8888 as examples of where such “clarifying” amendments were
made. The related conditions in those cases, however, are worded differently. We are -
not sure why OPC is proposing different language here, but we do note that it illustrates
precisely why this is the type of issue that should have been subject to discovery and
cross-examination while the evidentiary record was open.

" Staff Condition No. 1.
12 Staff Condition No. 2.

10
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raised by OPC in its letter by permitting the Commission to evaluate the full effect of the CPCN

with respect to system stability and reliability.

However, Catoctin cannot agree to OPC’s request that Catoctin provide a
“certification that the [transmission system] improvements have been completed” or a
“certification that the in';c?rconnection requirements have been met” thirty (30) days prior to
operation. It is very possible that PJM and/or the transmission provider(s) will be making minor
modifications to the transmission grid up until just prior to the date when a portion of the facility
is placed into service. Imposing OPC’s proposed restriction would provide no benefit to the
public, and would unduly restrict the schedule for bringing the Facility into operation by
requiring the Facility to stand idle for thirty (30) days _aﬂelr completion of all transmfssion systerri
improvements and interconnection requirements. As such, Catoctin requests that the Hearing

Examiner reject this aspect of OPC’s request.

‘Therefore, if the Hearing Examiner does not reject OPC’s request as out-of-time,

Catoctin proposes that. Staff’s proposed Conditions 1 and 2 Bg revised to the following:

Condition 1: The applicant shall file with the Commission (i) a listing of
transmission system improvements required by PJM no later than thirty (30) days
prior to putting any portion of the project in service, and (ii) a certification that the

~ improvements have been completed prior to putting any portion of the project in
'service;

Condition 2: The applicant shall file with the Commission (i) a listing of the
interconnection requirements of the interconnecting transmission line owner no
later than thirty (30) days prior to putting any portion of the project in service, and
(ii) a certification that the interconnection requirements have been met prior to
putting any portion of the project in service.

| 11
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Certificate of Service

I hereby certify that I have this day served the foregoing document upon each
person designated on the official service list in this proceeding.

Dated at Washington, DC, this 18th day of February, 2005.

Oospers €. bppet /s

es R. Barrett
555 11™ Street, N.W. Suite 1000
Washington, DC 20004
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