IN THE MATTER OF THE APPLI CATION OF * BEFORE THE
CATOCCTIN PONER, LLC FOR A CERTIFI - PUBLI C SERVI CE COW SSI ON
CATE O PUBLIC CONVENIENCE AND * OF MARYLAND
NECESSI TY TO CONSTRUCT A NOM NAL

600 MN GENERATING FACILITY IN *

FREDERI CK COUNTY, MARYLAND. CASE NO. 8997

PROPCSED ORDER OF HEARI NG EXAM NER

Appear ances:

Janes R Barrett, George D. Cannon, Jr., Stephanie S.
Lim and Rebecca N. Brandt, for Catoctin Power, LLC

M Brent Hare and Ransom E. Davis, for the Maryland
Department of Natural Resources, Power Plant Research
Pr ogram

Jeral A MIlton, for Eastal co Al um num Conpany.

Robert A. Ganton and Carl J. Lorenz, for the US Arny
Corps of Engi neers, Baltinmore District-Wshington
Aqueduct Divi sion.

John S. Mathias and R chard J. MCain, for Board of
County Conmm ssioners of Frederick County, Maryl and.

Margaret W Tindall, Jill M Dennis, and Stuart A
Raphael , for the Fairfax County Water Authority.

Joel A Kramer, for Washington Suburban Sanitary
Commi ssi on.

Cynthia Geen-Warren and Donald F. Rogers, for the
Ofice of People' s Counsel.

M Catherine Dow ing, Annette B. Garofal o, and Lloyd J.
Spivak, for the Staff of the Public Service Conm ssion
of Maryl and.

Rolan O dark, pro se.
Thomas Mangol d, pro se.

Donald L. James, pro se.



TABLE OF CONTENTS

Page
INTRODUCTT ON . ot e e e e e e 1
A, Summary of Wtnesses ............ .. .. .. .. ... 2
B. Settlenment Agreements ................. ... 6
C. dose of Record ....... .. ... 9
. DI SCUSSI ON AND ANALYSIS . ... e 10
A Prelimnary Issue .......... ... i 11
B. Primary Issue - Issuance of CPCN ............... 13
1. Economic COnNCerns ............oiiiiiniuunnnnnn. 21
2. Emission CoONCerns ...........uuiiiiiinnnnnnn.. 22
3. WVater ConCerns . .........uuii e 28
4. Qher Inmpacts ....... .. 30
5. Conclusion-Gant of CPCN .................... 31
C. Disputed Conditions ............ .. 33

1. Donald L. Janes' Proposed Air Mnitoring
Condi tion ... 34
2. Frederick County Proposed Conditions -Site 43

P! an, Air Qality, Water Use, Land Preserva-

LI ON
3. Staff Proposed Conditions —Electric System 52
Stability and Reliability ....................

L1, CONCLUSI ON ..o e e e e e e 54
ORDERED PARAGRAPHS . . . .. . e e e e 56

ATTACHVENT | (Appendices A, B and ©



. | NTRODUCTI ON

On February 25, 2004, Catoctin Power, LLC ("Catoctin",
Applicant” or “Conpany”) filed an application with the Comm ssion
for a Certificate of Public Convenience and Necessity ("CPCN') to
construct and operate a nom nal 600 negawatt ("MWN) conbi ned-cycle
natural gas-fired electric power generating facility at the
Eastalco industrial site located in Frederick County, Maryland.
The application notes that Catoctin is a wholly owned subsidiary of
Senpra Energy Resources and was forned to develop the project. The
application was filed pursuant to 88 7-207 and 7-208 of the Public
Uility Conmpanies Article, Ml. Ann. Code, and includes substantial
supporting information. Al so, the application requests a wai ver of
the two-year notice requirenment of 8§ 7-208(b) to all ow construction
to comence in spring 2005.

Following delegation of this matter to the Hearing
Exam ner Division, a pre-hearing conference was held on April 14,
2004, in Baltinore, Maryland, notice of which was published in a
newspaper of general circulation throughout the County. At the pre-
heari ng conference, a procedural schedul e was devel oped and inter-
ventions of parties were granted. In addition to the Applicant,
parties granted intervention included the follow ng: Eastalco
Al umi num Conpany ("Eastalco"); US. Arny Corps of Engineers,
Baltinore District-Wshington Aqueduct Division ("Wshington
Aqueduct Division"); Board of County Conmm ssioners of Frederick

County, Maryland ("Frederick County"); Power Plant Research Program



of the Departnment of Natural Resources, representing various State
Agencies ("PPRP'" or "State Agencies"); the Fairfax County Water
Authority ("Fairfax County"); the Wshington Suburban Sanitary
Conmmi ssion ("WSSC'); the Ofice of People's Counsel ("OPC'); the
Conmi ssion Staff ("Staff"); and pro se intervenors Rolan O d ark,
Thormas Mangol d, and Donald L. Janes.

A status conference in this matter was held on June 25,
2004, and evidentiary hearings in this matter were conducted on
July 19, 2004, July 20, 2004, July 22, 2004, Cctober 14, 2004,
Decenber 9, 2004, and January 12, 2005. |In addition to the eviden-
tiary hearings, all of which were conducted in Frederick, Maryl and,
an evening hearing for the purpose of receiving public coment was
al so held on January 12, 2005 at Tuscarora H gh School |ocated near
the proposed project, notice of which was advertised to the

communi ty through newspaper publication.

A, Summary of Wtnesses

The w tnesses who appeared during the course of the
evidentiary hearings on behalf of the Applicant included the
follow ng consultants: Brent B. WAters, Senior Hydrogeol ogist with
CGol der Associates, Inc., who testified with respect to water supply
and quality, as well as inmpacts on the Potonmac River; Gegory M
Powel | , Seni or Engineer with Col der Associates, who testified with
respect to Potomac R ver water flow and low flow augnmentation
proposals; Richard Zwol ak, Director of Environnental Planning for

CGol der Associates, who testified with respect to project effects on



| and use, socioeconom c inpacts, aesthetics, |andmarks, conpatibil-
ity with the Adanstown | and use plans, project buffers, and water
supply and pipeline proposals; and Karl Bullock, Staff Ecol ogist
with Golder Associates, who presented ecological analysis and
impacts testinony. In addition, other w tnesses for the Applicant
i ncl uded Kennard F. Kosky, Environnental Engineer, Project D rector
and Project Manager for the Air Permtting and Environnental | npact
Assessnents; and Robert C. MCann, Mmnager-Air Resources Goup at
Col der Associates, who presented testinony regarding air quality
i npacts and noi se inpacts. In addition, the follow ng w tnesses
enpl oyed by Senmpra Energy Resources ("Senpra") also testified on
behal f of the application: Gordon Chirdon, the Project Devel opment
Director for the project, who testified on various overall aspects
of the project including its benefits; and Keith Latham the
Permtting Manager, who testified with respect to air plans, water
and di scharge plans, and permtting matters.

Wtnesses for intervening parties in this proceeding
included the following: Dr. Roland Steiner, Regional Wter and
Wastewater Manager for WSSC, and FErik Hagen, Director of
Cooperative Water Supply Operations at the Interstate Comm ssion on
the Potomac River Basin, who testified as a panel on behalf of
wat er suppliers who utilize the Potomac River (which includes WSSC
Fairfax County, and the Wshington Aqueduct Division). Caig
Tabor sky, Transm ssion/ Generation Engineer for the Conmm ssion
Staff, testified with respect to project interconnection and

reliability concerns, including proposed conditions. |ntervenor



Donal d L. James, a nearby resident, testified and expressed general
opposition to the project, but noted certain proposed conditions in
the event the project 1is granted, including additional air
monitoring near the facility.

I nt ervenor Frederick County presented three witnesses in
this proceeding: Mchael Marschner, Director of Frederick County
Division of Uilities and Solid Wste Mnagenent; Betsy Smth,
Chief of the Departnment of Devel opnment Review and Engi neering for
Frederick County Division of Permtting and Devel opnent Revi ew, and
M. Gary Hessong, the Director of the Division of Permtting and
Devel opment Review, which w tnesses presented the reconmendations
of the Frederick County Board of Conmm ssioners including various
proposed conditions in the event that a CPCN is granted by the
Conmi ssi on.*

PPRP, which coordi nated an extensive review of the pro-
ject on behalf of various State Agencies,? presented numerous
witnesses in this proceeding, including Dane H Brown, PPRP
Proj ect Manager for review of the application, who presented over-

view testinmony of the State Agencies review as well as the

! Frederick County proposed conditions include a proposal that the

Applicant seek to obtain a permanent agricultural preservation easenent
for 250 acres of land currently owned by the Eastal co Alum num plant as a
further buffer area between the project and neighboring property sites,
or obtain alternative parcels in consultation with the Carrollton Mnor
Land Trust. Ot her County proposed conditions involve site plan, air
quality, and water use, in addition to |and preservation.

2 The State Agencies review coordinated by PPRP includes the Departnent
of Natural Resources (of which PPRP is a part), as well as the
State Departnments of Agriculture, Business and Econonic Devel opnent,
Envi ronment, Planning and Transportation, and also the Maryland Energy
Adm ni stration ("MEA").



envi ronnental revi ew docunment prepared on their behalf. Al so, PPRP
presented an air quality panel of Julia B. Ross, Senior Air Quality
Prof essional and partner with Environnental Resources Managenent,
Inc.; WIlliam V. Paul, Conbustion and Metallurgical D vision Chief
with the Ar and Radiation Mnagenment Admnistration ("ARVA"),
Maryl and Departnent of the Environnent ("MDE'); and WMark E
Garrison, Air Quality Meteorologist with Environnmental Resources
Managenent, which panel on air quality presented testinony
regarding air quality em ssions and inpacts of the project. The
PPRP water panel included John Gace, Chief of the Source
Protection and Appropriations D vision of the Maryland Depart nent
of the Environment, Water Managenent Adm nistration; Robert W
Keating, Hydrogeologist wth Environnental Resources Managenent;
Gary L. Wilters, Environnental Engineer and Manager of the
Engi neering Goup wth Environnmental Resources Managenent; and
Dr. Stephen Schreiner, Senior Scientist and Program Manager wth
Versar, Inc., a consultant to PPRP in this matter, which panel

testified on the project's water use alternative proposals and

effects on surface water resources. Richard M Letty, Senior
Consultant with KM Chng Environmental, Inc., presented testinony
with respect to noise inpacts, and Dr. Peter D. Hall, President of

Metanmetrics, a consulting econom st to PPRP, presented testinony
regardi ng a soci oeconom c i npact anal ysis of the project.

At the evening hearing held in this wmtter on
January 12, 2005, nunerous interested persons residing near the

vicinity of the project commented. The comments from the nenbers



of the public noted concerns regarding potential |oss of value of
residential properties in the area, concerns regarding effects on
water availability, concerns regarding em ssions from the area,
truck traffic concerns, and specific concerns regarding crossings
of water pipes over park service land. In addition, several witten
comments were filed by nearby citizens, further expressing
opposition and concerns with the project, including the need for
such a project and alleged detrinents that will result to the area,
with one comentator indicating the area already suffers from
hi gher risks of health detrinents from pre-existing nearby industry

affecting the environnent.

B. Settlenment Agreenents

Inportantly, during the course of this proceeding, the
Applicant has engaged in two settlenment agreenents with specific
parties regar di ng i mport ant i ssues in this pr oceedi ng.
Specifically, the water suppliers (Fairfax County, WSSC, and the
U.S. Arny Corps of Engi neers-Washi ngton Aqueduct Division), reached
an agreement with the Applicant in Cctober 2004 which has been
filed in the record of this case (Catoctin Exhibit No. 17, Docket
Entry No. 57, filed Novenber 24, 2004), concerning protection of
the Potonmac River water supply. This agreenment contains a "trigger
mechani s which would require Catoctin to either release
addi tional water from secured sources to augnent low flows in the
Potomac River, or to reduce the consunptive water use if the

specified conditions for such flow augnentation or use restriction



occur.® The purpose of the agreenent and augnentation/restriction
provisions are to ensure that the project will not consune water
during drought energency periods, and that the facility will have
no adverse effect on the adequacy of the existing reservoir system
to neet water suppliers' needs. Pursuant to the agreenent, the
water suppliers request that certain proposed conditions of the
settlement governing the low flow augnentation and water use
reduction be included in the CPCN. These conditions are agreed by
the Applicant, and are reiterated in the water suppliers
February 4, 2005 final letter-brief.

In addition, the Applicant and PPRP have reached an
Agreenent of Stipulation and Settlement by which these parties
recommend issuance of the CPCN subject to 110 conditions. The
parties indicate that with these conditions, the project would neet
or exceed requirenents of all currently applicable environnental
laws and regul ations, including those relating to noi se abatenent
and control of air and water pollution. The Settlenent includes
provisions regarding air quality requirenments, including specific
standards that require Catoctin to enploy the Best Available
Control Technology ("BACT") to control emssions of particulate
matter, carbon nonoxide ("CO'), sulfur dioxide ("SQ"), and nitro-
gen oxide ("NQ") from the conbustion turbines and associ ated duct

burners and heat recovery steam generators. The Agreenent specifies

% Catoctin has obtained two possible supply sources of water that can be
rel eased to bolster the water supply of the Potomac Ri ver when necessary.
The second alternative is to decrease consunption at certain tinmes.



emssion limts for such pollutants with specified Iimts that nmay
not be exceeded, as well as separate emission limts for such
pollutants for the energency diesel generator at the plant. The
Agreenment further states specific Lowest Achievable Em ssion Rate
("LAER') standards for NQ, em ssions and Vol atile O ganic Conpound
em ssions ("VOC') (which em ssions affect ozone), and annual limts
for the em ssions are also specified as well as average hourly
limts. Al so, Catoctin must obtain em ssion reduction offsets for
NQ, and VOC at a mnimumratio of 1.3 to 1, so that this project
will actually reduce the level of NOQ and VOC by such offsets,
thereby inproving air quality with respect to ozone.

The PPRP Agreenent also contains provisions regarding
the water supply used for cooling purposes, addressing both
proposed alternative water supply options for which the Applicant
seeks authorization in this proceeding. In this regard, Catoctin
proposes use of Frederick County wastewater as one cooling supply
option, while an alternative option of wutilizing Potomac River
water is included, and conditions applicable to both options are
included in the Agreement. The conditions also include specified
provisions that Catoctin shall maintain the mninum anount of |ow
fl ow augnment ati on storage of 468 mllion gallons at two quarries in
Jefferson County, West Virginia, and the CPCN is specifically noted
as not constituting an authorization to discharge waste water to
waters of the State, for which Catoctin nust obtain a discharge

permt fromthe Maryl and Departnent of the Environment.



Gt her aspects of the conprehensive agreenment require
Catoctin to conduct archeological surveys of selected pipeline
corridors in accordance wth the Miryland Hi storical Trust
standards. Further, Catoctin shall develop a detail ed visual inpact
mtigation and | andscapi ng plan for above-ground facilities associ-
ated with water supply and discharge pipelines (including specific
steps to mtigate visual inpact on the C & O Canal national his-
torical park and on the Potomac River), and Catoctin shall work
with PPRP to prepare a forest planting plan to mtigate for
increnental nitrogen deposition from the facility and mtigate
forest |osses associated with construction of linear facilities.
Finally, provisions regarding cultural resources, traffic, other
inmpact mtigation (including a lighting distribution plan to mti-
gate intrusive night lighting), security procedures, noise control,
and land wuse (including designing the facility in substantial
conformance with the site plan drawings reviewed by Frederick

County) are included in the Agreenent.

C. dose of Record

Fol lowing the hearings, parties have submtted briefs
and reply briefs in this matter, which briefs contained the final
recommendations and argunments of the parties. The briefs also
contain the final recommendations of the State Agencies through the
PPRP brief, although PPRP notes that it has engaged in discussions

with the Federal Environnental Protection Agency regarding the



final air quality conditions relating to the project.* However, as
no further reconmendations have been submtted subsequent to the
final briefs, the decision wll be based on the final record
including the reply briefs of all parties.®

Al of the evidence and testinmony on the record, as well
as the coments of the public and argunents of the parties on
brief, have been carefully reviewed and given appropriate consid-

eration in reaching a decision on this matter



