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. | NTRODUCTI ON

On February 25, 2004, Catoctin Power, LLC ("Catoctin",
Applicant” or “Conpany”) filed an application with the Comm ssion
for a Certificate of Public Convenience and Necessity ("CPCN') to
construct and operate a nom nal 600 negawatt ("MWN) conbi ned-cycle
natural gas-fired electric power generating facility at the
Eastalco industrial site located in Frederick County, Maryland.
The application notes that Catoctin is a wholly owned subsidiary of
Senpra Energy Resources and was forned to develop the project. The
application was filed pursuant to 88 7-207 and 7-208 of the Public
Uility Conmpanies Article, Ml. Ann. Code, and includes substantial
supporting information. Al so, the application requests a wai ver of
the two-year notice requirenment of 8§ 7-208(b) to all ow construction
to comence in spring 2005.

Following delegation of this matter to the Hearing
Exam ner Division, a pre-hearing conference was held on April 14,
2004, in Baltinore, Maryland, notice of which was published in a
newspaper of general circulation throughout the County. At the pre-
heari ng conference, a procedural schedul e was devel oped and inter-
ventions of parties were granted. In addition to the Applicant,
parties granted intervention included the follow ng: Eastalco
Al umi num Conpany ("Eastalco"); US. Arny Corps of Engineers,
Baltinore District-Wshington Aqueduct Division ("Wshington
Aqueduct Division"); Board of County Conmm ssioners of Frederick

County, Maryland ("Frederick County"); Power Plant Research Program



of the Departnment of Natural Resources, representing various State
Agencies ("PPRP'" or "State Agencies"); the Fairfax County Water
Authority ("Fairfax County"); the Wshington Suburban Sanitary
Conmmi ssion ("WSSC'); the Ofice of People's Counsel ("OPC'); the
Conmi ssion Staff ("Staff"); and pro se intervenors Rolan O d ark,
Thormas Mangol d, and Donald L. Janes.

A status conference in this matter was held on June 25,
2004, and evidentiary hearings in this matter were conducted on
July 19, 2004, July 20, 2004, July 22, 2004, Cctober 14, 2004,
Decenber 9, 2004, and January 12, 2005. |In addition to the eviden-
tiary hearings, all of which were conducted in Frederick, Maryl and,
an evening hearing for the purpose of receiving public coment was
al so held on January 12, 2005 at Tuscarora H gh School |ocated near
the proposed project, notice of which was advertised to the

communi ty through newspaper publication.

A, Summary of Wtnesses

The w tnesses who appeared during the course of the
evidentiary hearings on behalf of the Applicant included the
follow ng consultants: Brent B. WAters, Senior Hydrogeol ogist with
CGol der Associates, Inc., who testified with respect to water supply
and quality, as well as inmpacts on the Potonmac River; Gegory M
Powel | , Seni or Engineer with Col der Associates, who testified with
respect to Potomac R ver water flow and low flow augnmentation
proposals; Richard Zwol ak, Director of Environnental Planning for

CGol der Associates, who testified with respect to project effects on



| and use, socioeconom c inpacts, aesthetics, |andmarks, conpatibil-
ity with the Adanstown | and use plans, project buffers, and water
supply and pipeline proposals; and Karl Bullock, Staff Ecol ogist
with Golder Associates, who presented ecological analysis and
impacts testinony. In addition, other w tnesses for the Applicant
i ncl uded Kennard F. Kosky, Environnental Engineer, Project D rector
and Project Manager for the Air Permtting and Environnental | npact
Assessnents; and Robert C. MCann, Mmnager-Air Resources Goup at
Col der Associates, who presented testinony regarding air quality
i npacts and noi se inpacts. In addition, the follow ng w tnesses
enpl oyed by Senmpra Energy Resources ("Senpra") also testified on
behal f of the application: Gordon Chirdon, the Project Devel opment
Director for the project, who testified on various overall aspects
of the project including its benefits; and Keith Latham the
Permtting Manager, who testified with respect to air plans, water
and di scharge plans, and permtting matters.

Wtnesses for intervening parties in this proceeding
included the following: Dr. Roland Steiner, Regional Wter and
Wastewater Manager for WSSC, and FErik Hagen, Director of
Cooperative Water Supply Operations at the Interstate Comm ssion on
the Potomac River Basin, who testified as a panel on behalf of
wat er suppliers who utilize the Potomac River (which includes WSSC
Fairfax County, and the Wshington Aqueduct Division). Caig
Tabor sky, Transm ssion/ Generation Engineer for the Conmm ssion
Staff, testified with respect to project interconnection and

reliability concerns, including proposed conditions. |ntervenor



Donal d L. James, a nearby resident, testified and expressed general
opposition to the project, but noted certain proposed conditions in
the event the project 1is granted, including additional air
monitoring near the facility.

I nt ervenor Frederick County presented three witnesses in
this proceeding: Mchael Marschner, Director of Frederick County
Division of Uilities and Solid Wste Mnagenent; Betsy Smth,
Chief of the Departnment of Devel opnment Review and Engi neering for
Frederick County Division of Permtting and Devel opnent Revi ew, and
M. Gary Hessong, the Director of the Division of Permtting and
Devel opment Review, which w tnesses presented the reconmendations
of the Frederick County Board of Conmm ssioners including various
proposed conditions in the event that a CPCN is granted by the
Conmi ssi on.*

PPRP, which coordi nated an extensive review of the pro-
ject on behalf of various State Agencies,? presented numerous
witnesses in this proceeding, including Dane H Brown, PPRP
Proj ect Manager for review of the application, who presented over-

view testinmony of the State Agencies review as well as the

! Frederick County proposed conditions include a proposal that the

Applicant seek to obtain a permanent agricultural preservation easenent
for 250 acres of land currently owned by the Eastal co Alum num plant as a
further buffer area between the project and neighboring property sites,
or obtain alternative parcels in consultation with the Carrollton Mnor
Land Trust. Ot her County proposed conditions involve site plan, air
quality, and water use, in addition to |and preservation.

2 The State Agencies review coordinated by PPRP includes the Departnent
of Natural Resources (of which PPRP is a part), as well as the
State Departnments of Agriculture, Business and Econonic Devel opnent,
Envi ronment, Planning and Transportation, and also the Maryland Energy
Adm ni stration ("MEA").



envi ronnental revi ew docunment prepared on their behalf. Al so, PPRP
presented an air quality panel of Julia B. Ross, Senior Air Quality
Prof essional and partner with Environnental Resources Managenent,
Inc.; WIlliam V. Paul, Conbustion and Metallurgical D vision Chief
with the Ar and Radiation Mnagenment Admnistration ("ARVA"),
Maryl and Departnent of the Environnent ("MDE'); and WMark E
Garrison, Air Quality Meteorologist with Environnmental Resources
Managenent, which panel on air quality presented testinony
regarding air quality em ssions and inpacts of the project. The
PPRP water panel included John Gace, Chief of the Source
Protection and Appropriations D vision of the Maryland Depart nent
of the Environment, Water Managenent Adm nistration; Robert W
Keating, Hydrogeologist wth Environnental Resources Managenent;
Gary L. Wilters, Environnental Engineer and Manager of the
Engi neering Goup wth Environnmental Resources Managenent; and
Dr. Stephen Schreiner, Senior Scientist and Program Manager wth
Versar, Inc., a consultant to PPRP in this matter, which panel

testified on the project's water use alternative proposals and

effects on surface water resources. Richard M Letty, Senior
Consultant with KM Chng Environmental, Inc., presented testinony
with respect to noise inpacts, and Dr. Peter D. Hall, President of

Metanmetrics, a consulting econom st to PPRP, presented testinony
regardi ng a soci oeconom c i npact anal ysis of the project.

At the evening hearing held in this wmtter on
January 12, 2005, nunerous interested persons residing near the

vicinity of the project commented. The comments from the nenbers



of the public noted concerns regarding potential |oss of value of
residential properties in the area, concerns regarding effects on
water availability, concerns regarding em ssions from the area,
truck traffic concerns, and specific concerns regarding crossings
of water pipes over park service land. In addition, several witten
comments were filed by nearby citizens, further expressing
opposition and concerns with the project, including the need for
such a project and alleged detrinents that will result to the area,
with one comentator indicating the area already suffers from
hi gher risks of health detrinents from pre-existing nearby industry

affecting the environnent.

B. Settlenment Agreenents

Inportantly, during the course of this proceeding, the
Applicant has engaged in two settlenment agreenents with specific
parties regar di ng i mport ant i ssues in this pr oceedi ng.
Specifically, the water suppliers (Fairfax County, WSSC, and the
U.S. Arny Corps of Engi neers-Washi ngton Aqueduct Division), reached
an agreement with the Applicant in Cctober 2004 which has been
filed in the record of this case (Catoctin Exhibit No. 17, Docket
Entry No. 57, filed Novenber 24, 2004), concerning protection of
the Potonmac River water supply. This agreenment contains a "trigger
mechani s which would require Catoctin to either release
addi tional water from secured sources to augnent low flows in the
Potomac River, or to reduce the consunptive water use if the

specified conditions for such flow augnentation or use restriction



occur.® The purpose of the agreenent and augnentation/restriction
provisions are to ensure that the project will not consune water
during drought energency periods, and that the facility will have
no adverse effect on the adequacy of the existing reservoir system
to neet water suppliers' needs. Pursuant to the agreenent, the
water suppliers request that certain proposed conditions of the
settlement governing the low flow augnentation and water use
reduction be included in the CPCN. These conditions are agreed by
the Applicant, and are reiterated in the water suppliers
February 4, 2005 final letter-brief.

In addition, the Applicant and PPRP have reached an
Agreenent of Stipulation and Settlement by which these parties
recommend issuance of the CPCN subject to 110 conditions. The
parties indicate that with these conditions, the project would neet
or exceed requirenents of all currently applicable environnental
laws and regul ations, including those relating to noi se abatenent
and control of air and water pollution. The Settlenent includes
provisions regarding air quality requirenments, including specific
standards that require Catoctin to enploy the Best Available
Control Technology ("BACT") to control emssions of particulate
matter, carbon nonoxide ("CO'), sulfur dioxide ("SQ"), and nitro-
gen oxide ("NQ") from the conbustion turbines and associ ated duct

burners and heat recovery steam generators. The Agreenent specifies

% Catoctin has obtained two possible supply sources of water that can be
rel eased to bolster the water supply of the Potomac Ri ver when necessary.
The second alternative is to decrease consunption at certain tinmes.



emssion limts for such pollutants with specified Iimts that nmay
not be exceeded, as well as separate emission limts for such
pollutants for the energency diesel generator at the plant. The
Agreenment further states specific Lowest Achievable Em ssion Rate
("LAER') standards for NQ, em ssions and Vol atile O ganic Conpound
em ssions ("VOC') (which em ssions affect ozone), and annual limts
for the em ssions are also specified as well as average hourly
limts. Al so, Catoctin must obtain em ssion reduction offsets for
NQ, and VOC at a mnimumratio of 1.3 to 1, so that this project
will actually reduce the level of NOQ and VOC by such offsets,
thereby inproving air quality with respect to ozone.

The PPRP Agreenent also contains provisions regarding
the water supply used for cooling purposes, addressing both
proposed alternative water supply options for which the Applicant
seeks authorization in this proceeding. In this regard, Catoctin
proposes use of Frederick County wastewater as one cooling supply
option, while an alternative option of wutilizing Potomac River
water is included, and conditions applicable to both options are
included in the Agreement. The conditions also include specified
provisions that Catoctin shall maintain the mninum anount of |ow
fl ow augnment ati on storage of 468 mllion gallons at two quarries in
Jefferson County, West Virginia, and the CPCN is specifically noted
as not constituting an authorization to discharge waste water to
waters of the State, for which Catoctin nust obtain a discharge

permt fromthe Maryl and Departnent of the Environment.



Gt her aspects of the conprehensive agreenment require
Catoctin to conduct archeological surveys of selected pipeline
corridors in accordance wth the Miryland Hi storical Trust
standards. Further, Catoctin shall develop a detail ed visual inpact
mtigation and | andscapi ng plan for above-ground facilities associ-
ated with water supply and discharge pipelines (including specific
steps to mtigate visual inpact on the C & O Canal national his-
torical park and on the Potomac River), and Catoctin shall work
with PPRP to prepare a forest planting plan to mtigate for
increnental nitrogen deposition from the facility and mtigate
forest |osses associated with construction of linear facilities.
Finally, provisions regarding cultural resources, traffic, other
inmpact mtigation (including a lighting distribution plan to mti-
gate intrusive night lighting), security procedures, noise control,
and land wuse (including designing the facility in substantial
conformance with the site plan drawings reviewed by Frederick

County) are included in the Agreenent.

C. dose of Record

Fol lowing the hearings, parties have submtted briefs
and reply briefs in this matter, which briefs contained the final
recommendations and argunments of the parties. The briefs also
contain the final recommendations of the State Agencies through the
PPRP brief, although PPRP notes that it has engaged in discussions

with the Federal Environnental Protection Agency regarding the



final air quality conditions relating to the project.* However, as
no further reconmendations have been submtted subsequent to the
final briefs, the decision wll be based on the final record
including the reply briefs of all parties.®

Al of the evidence and testinmony on the record, as well
as the coments of the public and argunents of the parties on
brief, have been carefully reviewed and given appropriate consid-

eration in reaching a decision on this matter

[1. DI SCUSSI ON AND ANALYSI S

As noted above, this proceeding involves an application
for a Certificate of Public Convenience and Necessity to construct
a gas-fired generating plant on an industrial-zoned site located in
Frederick County, Maryland, near the town of Adanstown. The
application has been filed pursuant to Sections 7-207 and 7-208 of
the Public Wility Conpanies Article, MI. Ann. Code. Pursuant to
the statute, the Conm ssion shall take final action on the applica-
tion only after due consideration of the reconmendation of the
gover ni ng body of each county or nunicipal corporation in which any

portion of the construction of the generating station is proposed

4 Pursuant to Section 7-207(d)(4) of the Public Utility Conmpanies Article,
the Comm ssion shall allow State Agencies 15 days after the conclusion of
the hearing to nodify their initial recomendations.

> M. Janes' reply brief and OPC's letter in lieu of a final brief are
admitted as their final replies although the Commi ssion docket does not
indicate their filing with the Executive Secretary's office by the
February 18, 2005 date for reply briefs, as it appears that such
docurments were tinely provided to other parties.

10



to be located, as well as due consideration of the effect of the
generating station on the stability and reliability of the electric
system econom cs, aesthetics, historic sites, aviation safety, air
and water pollution (when applicable), and the availability of
means for required tinely disposal of wastes produced by the

generating station.®

A. Prelimnary |Issue - Post-Hearing Recommendations and Condi -
tions

A prelimnary issue prior to determnation of the nerits
of the application concerns Catoctin's argunments on brief that
certain conditions proposed by other parties in their respective
briefs, such as Frederick County and OPC, are inappropriate extra
record proposals that should be rejected as the evidentiary record
in this proceeding has closed. Specifically, Catoctin contends that
certain conditions proposed by parties on brief reflect new
information that properly should have been introduced while the
evidentiary record was open to allow full cross-exam nati on of such
proposals. Catoctin contends proposed conditions presented in the
briefing stage deny other parties an opportunity to fully and
fairly test such proposed conditions through cross-exam nation and
di scovery in violation of procedural due process. Catoctin there-
fore contends that the County's post-hearing slate of proposed CPCN
conditions should be excluded from consideration, and simlarly

argues against a proposed OPC reporting requirenment of the Conpany

® Section 7-207(e).
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raised in OPC s post-hearing coments. However, while not waiving
its rights, Catoctin has submtted substantive argunent on such
proposed conditions while al so naintaining an objection as not ed.
In considering Catoctin's apparent objections to the
County's (and OPC s) proposed conditions as a violation of due
process, it is noted that this case has been litigated over many
nonths with substantial pre-filing of testinony, and severa
heari ngs for cross-exam nation of parties' wtnesses and positions.
During the course of the testinony and hearings, nunerous condi-
tions have been produced upon the record, which have in fact been
included in testinony and subject to examnation by all other
parties as noted by Catoctin. However, while nost conditions have
been proposed through the testinonial process and undergone oppor -
tunity for cross-examination by all parties, this does not neces-
sarily nean that conditions or other proposals advocated subsequent
to the hearing process should be excluded as a violation of due
pr ocess. The evidentiary record in this matter consists of the
testinmony and other material evidence, such as exhibits, that have
been admitted during the course of the hearings in this matter, and
the evidentiary record is in fact concluded at the close of the
evidentiary hearings, unless specific reservation has been nmade for
future adm ssion by holding the record open on a specific matter
However, while Catoctin is correct that the evidentiary
record may have concluded at such tine, this does not necessarily
preclude a party from advocating a position subsequent to the

hearings held in this matter, but such later proposals do not

12



constitute evidence in this matter but are accepted as part of a
party's argunments on brief which are also part of the record,

al though not of an evidentiary weight. ldeally, a party's final

positions as expressed in brief should be supported by the eviden-
tiary record, but the final positions of a party and their final

recommendations may in fact differ from earlier positions taken
through their w tnesses based upon the entire record that has been
produced in a Conm ssion proceeding. The parties are free to
adjust their final positions on brief, including proposals for new
recommendations in their final position, although the post-hearing
recommendati ons would not constitute evidence in the case unless
they have in fact been admtted as such during the hearing process.
Accordingly, Catoctin's objections to final recommendat i ons

i ncl udi ng newly proposed conditions, nade by other parties on brief
are denied to the extent Catoctin seeks to preclude such considera-
tion of conditions or other final proposals nmade on brief that were
not included in the evidentiary portion of this case, but such
denial is predicated on the wunderstanding that certain fina

proposals constitute final argunents of the parties and do not

el evate any such proposals into evidence in this case.

B. Primary Issue - |Issuance of CPCN

The fundanmental issue in this proceeding concerns
whet her the Comm ssion should issue a Certificate of Public
Conveni ence and Necessity for the Applicant, Catoctin Power, LLC

to construct a nomnal 600 MV generating facility in Frederick

13



County. The record reflects that Catoctin filed its application on
February 25, 2004, seeking to construct the generating station at
the Eastalco industrial site located in Frederick County, which
Eastal co conplex is a large parcel zoned for industrial use and
includes an alumnum snelting facility operating since 1970.
Catoctin, which is a wholly owned indirect subsidiary of Senpra
Energy Resources, was forned by Senpra to devel op, own and operate
the project, as Senpra is a conpany which specializes in devel op-
ment and operati on of power generating facilities and has nore than
6, 000 MV of generating capacity in operation or active devel opnent.
Senpra's power plants include state-of-the-art conbi ned-cycle power
generation technol ogy that use cl ean-burning natural gas to gener-
ate electricity for the wholesale power market, and this project
continues that line of business as a proposed natural gas-fired
electric power generating facility that would use two conbustion
turbines with electric generators, associated heat recovery steam
generators, and a steamturbine. The proposed project site will be
| eased on an approximately 20 acre tract of |and near the m ddl e of
the total 2,200 acre Eastal co conplex, and is | ocated approxi mately
one and a quarter mles from Adanst own, Maryland, and approxi mately
eight mles south of Frederick, Mryland. The Conpany proposes in
the application to begin construction in the spring of 2005 and
conclude in the summer of 2007, and has therefore requested a
wai ver of the provisions of Section 7-208(b) of the Public Uility
Conpanies Article to allow comencenent of construction earlier

than two years fromthe date of application.
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The Applicant contends the project is in the public
interest as it will enhance systemreliability and foster transi-
tion to a workable conpetitive energy nmarket by increasing supply
reliability in the State, noting in part that other recent pro-
posal s for new generation have in fact been cancel ed. Furthernore,
Catoctin notes the project wll be developed on an existing
industrial parcel and therefore avoids concerns associated wth
devel oping a generation station on other "greenfield" |ocations
and the project will be developed w thout need to construct off-
site transm ssion |ines. Catoctin considers the location of the
proposed site to be one of the nost desirable |ocations in Mryl and
to devel op a new power plant from both an environnental and energy
infrastructure perspective, and the project will be a very "cl ean”
plant with extremely low emssions that will help to facilitate
transition to nore efficient cleaner burning power generation
t echnol ogi es. In addition, the Applicant will offset its NGO, and
VOC emssions by retiring emssions from one or nore nearby
sources, thereby assuring that area-wide emssions are actually
reduced by the project conmencing operations for these pollutants.
The Applicant also considers other environnental effects of the
project to be fully within applicable regulatory standards rel ating
to air quality, noise levels, water quality, and | and use.

During the course of this proceeding, the Applicant has
presented extensive testinony regarding the alleged benefits of the
project, including wtnesses, testinony, and exhibits regarding

each of the specified factors to be considered by the Comm ssion in

15



determining a CPCN application. In addition, the Power Plant
Research Program has nade a conprehensive review and anal ysis of
the proposal, and also presented wi tnesses regarding the statutory
factors. As noted above, PPRP and Catoctin have reached an
agreement in which PPRP notes its position in support of the
project with the nunerous conditions attached, which conditions
have taken into account all relevant factors and consi derations and
al so considered the information contained in the parties' environ-
mental review and supporting testinony. In the agreenent, PPRP has
stipulated that the construction and operation of the project in
accordance with the agreed final 110 conditions would neet or
exceed requirenments of all currently applicable environnmental |aws
and regulations, including those relating to noise abatenment and
control of air and water pollution.’

The intervening water supplier parties, Wshington
Agueduct Division of the US. Arny Corps of Engineers, Fairfax
County Water Authority, and WSSC, have also reached an agreenent
with the Applicant as such water suppliers recommend that the CPCN
include certain additional conditions as agreed by these parties
whi ch woul d protect the water resources of the Potonmac R ver basin,
especially during tines of |low flow and drought. These conditions
generally require Catoctin to augnment water flow or curtail con-
sunptive use of the Potomac River water during specified |ow flow

conditions, and the water suppliers note that no party opposes such

" Catoctin-PPRP Agreement of Stipulation and Settlement, p. 3 1 1 (PPRP
Exh. No. 15), docketed January 13, 2005 (Docket Entry No. 68).

16



conditions which will ensure that the proposed facility will have
no adverse effect on the adequacy of the existing reservoir system
to nmeet water suppliers' needs.

As to positions of other parties, intervenor Donald L.
Janmes has expressed opposition to the grant of the application. As
basis for his opposition, M. James notes a concern that the
operational power plant will contribute to a decrease in property
values in the inmedi ate area, citing negative connotations of power
plants as well as the height of the structures. M. Janes al so
enphasi zes concerns regarding the local air quality resulting from
the project, noting that while the State Agencies and ot her expert
parties in this proceeding indicate that applicable guidelines wll
be satisfied, unless local air nonitoring occurs, no parties can
state what is the actual air quality near the plant. He therefore
proposes that if the CPCN application is approved, it should be
contingent on quarterly air testing at a mninmumof three |ocations
surrounding the plant, including Carroll Manor Elenentary School
to be conducted by an independent third party and funded by
Cat oct i n. The testing should continue for two years and be

continued if necessary, and should include nonitoring of CO NQ,

VOCs, SO,, fluorides, PMO, and PM.5.8 In this regard, he
contends such nmonitoring will indicate the exact quality of air and
how it wll be affected after the plant is in operation, and

provide a level of both safety and confort to the nearby residents

17



with respect to air quality. He therefore opposes any exenptions
fromanbient air nonitoring requirenments sought by the Conpany, and
requests his nonitoring proposal be a specified condition if the
application for a CPCN i s granted.

I ntervenor Rolan O ark, who is also a nearby resident in
the area, has participated in the hearings in this matter and
appears to have concerns with the project.® Qher residents of the
area have al so expressed concerns or opposition to the project at
the evening hearing for receipt of public coment or in witten
comrents submitted by the residents. These concerns and opposition
general ly involve feared inpacts of the project on property val ues,
air emssions, and water resources. Several nearby residents
clearly expressed opposition as they believe the site is not
appropriate for a power plant as they fear deleterious effects on
the community if the plant is built.

Frederick County has fully participated in this proceed-
ing during the hearings and on brief, and in its final position
indicates that if a CPCN is granted by the Conmm ssion, certain
proposed conditions of the County should be included in the
Certificate supplenentary to those conditions agreed by the
Applicant with the State Agencies (as represented in the agreenent

with PPRP) and with the water suppliers. Anong Frederick County's

8 PMLO and PM2.5 refer to Particulate Matter enissions of certain sizes
(fine particulate matter wth dianeter smaller than 10 mcrons or
2.5 mcrons).

° Proposed testimony of an economic consultant initially sponsored by

M. Clark was not admtted into the record.
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proposed conditions are site plan conditions requiring the plant be
constructed in accordance with the project site plan, and the
applicant shall obtain permts fromthe County prior to begi nning
site work at the project. The County also proposes additional
anbient air quality conditions including obtaining NOQ and VOC
of fsets from Frederick County sources, if available, or from the
geographically closest available sources, as well as conpliance
with all local PM2.5 anmbient air quality standards in effect and
which mght be required in the future. The nore controversial
proposed County conditions involve water-related conditions if the
project uses the County effluent as a cooling source, and a |and
preservation condition which would require Catoctin to place
approximately 250 acres of land located in the vicinity of the
plant into pernmanent agricultural preservation.® In its final
position, the County appears to neither support nor oppose the
threshold issue of granting the CPCN, but enphasizes its position
that if such Certificate is granted, then the County's proposed
condi tions shoul d be included.

Eastal co did not present any witnesses in this proceed-
ing, but has filed briefs indicating opposition to Frederick
County's proposed | and-use condition that would require Catoctin to

work with Eastalco to place large parcels of land in the vicinity

0 The County's contested water-use conditions and |and preservation con-
dition are discussed in greater detail belowin this Oder. The proposed
250 acre land preservation condition is intended to serve as a buffer
between the plant and comrunity (specifically the St. Matthew s Church)
and to offset negative inpacts of the plant on the residents' quality of
life, according to the County.
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of the plant into permanent agricultural preservation. Eastal co
contends that Frederick's proposed agricultural preservation
condition is unsupported by evidence, is outside the scope of the
Conmi ssion's jurisdiction, and woul d be unconstitutional.

The final party that has sponsored a position in this
matter is the Commission Staff. Staff has sponsored a w tness and
filed briefs in which it concentrates on the stability and
reliability of the electric system Staff concludes that the record
indicates that, should Catoctin comply with PIJMs requirenents
pertaining to direct connection and network upgrades, operation of
the proposed plant should not negatively affect the reliability of
the electric systemin Maryland. Staff states the record indicates
the plant will require a single circuit 230 kV |line between the
pl ant and an Eastal co substation, and two 230 kV netering packages
on the line between the Doubs Substation and Eastal co. St af f
further states that the plant wll benefit Mryland s electric
system t hrough i ncreasi ng generati on adequacy and thereby | essening
the State's dependence on foreign electricity, providing reactive
and vol tage support at Doubs, alleviating congestion costs associ -
ated with power flows through Doubs, and offering potential to
al | eviate excessive loading of a transmssion line feeding Doubs.
Staff supports the CPCN provided that several conditions regarding
i nterconnection with the PJIM are included. These conditions include
certification by Catoctin that transm ssion system inprovenents
have been conpl eted and interconnection requirenents have been net,

as well as filing a copy of its interconnection service agreenent
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with the Commission prior to putting the project into service.
Finally, Staff considers such certifications to be conditions
precedent to operation of the proposed plant that nust be perforned
prior to the plant being put into service, and Staff recomends the
application be denied if such proposed conditions (that is, the
certifications requested by Staff) are not provided prior to the
pl ant bei ng placed into service.

The O fice of People's Counsel has indicated in post-
hearing comments that it supports Staff's proposed conditions wth
respect to certifications regarding the stability and reliability
of the electric system while further recommending a clarification
that reports should be submtted at Ileast 30 days prior to
operation of the proposed facility so that sufficient tinme is
available for review of filings related to transm ssion and

i nt erconnection. !

1. Econom c Concerns
The opponents of the plant noted areas of concern wth
regard to economic effects on the general area, as well as concerns
with air emssions and the affect on water sources. Wth respect
to the economc effects, there is sinply no credible testinony that

the plant will in fact reduce property values as feared by certain

' An exception to this prior reporting concerns the interconnection

service agreenent which can be filed after the project is put into
service, as specified in Staff's proposed conditions, according to OPC
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nei ghboring residents. Furthernore, the fact that the plant is to
be constructed on less than 20 acres of a rmuch larger industria
site with an existing major industrial facility that is nearly as
prom nent in height as the proposed plant belies the fears of the
residents that the addition of a clean gas-fired power plant wll
change the character of the area and adversely inpact property
val ues. The Conpany has produced testinmony regarding certain
positive econom c benefits that will result from the plant con-
struction and workers enployed there, including revenues and taxes
that wll benefit the econony and governnent, and the record
contains a paucity of evidence indicating that land values wll
reduce fromthe plant as feared, especially in this situation where
it is located next to an existing large industrial facility. The
Conpany has further agreed to nunerous conditions regarding mtiga-
tion of aesthetic effects, such as planting and screening, although
the Conpany objects to the condition proposed by Frederick County
with respect to placing |arge anounts of nearby acreage in agricul -
tural preservation, which proposed condition will be discussed in

greater detail bel ow

2. Emi ssion Concerns
Anot her area of nmajor concern by opponents of the
application concerns the em ssions of the project, specifically the
effects on local air quality. The Applicant's w tnesses, such as
M. MCann, one of the air quality consultants presented by the

Conpany, have indicated that project emssions are too low to
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adversely inpact air quality as they are in fact less than the
federal level of significant inpact for any pollutants. Thi s
conclusion is also supported by PPRP w tnesses Garrison and Paul

However, the Applicant's w tnesses (Kosky and MCann) acknow edge
that Maryland is considered a severe nonattai nnent area for ozone,
which is formed by emissions from NQ and VOC.** Furthernore, the
Conpany nust obtain offsets in the ratio of 1.3 pounds for every
1.0 pound emtted for NO; and VOC, which offsets nust be approved
by the Departnment of the Environnent. The Applicant further
concludes that due to the regional offsets, as well as satisfying
Lowest Achi evabl e Em ssion Rate ("LAER') requirements, this project
will not worsen the ozone levels in the vicinity as in fact the
project’s em ssions are approximtely 1/40th of other power plant
em ssions. Furthernore, the Applicants' wtnesses indicate that
bot h Frederick County and the Adanstown area, as well as the entire
region, actually will experience inproved air quality as they wl

benefit from the offsets which wll result in a reduction of
pol lutants form ng ozone. M. MCann notes that the air quality in
the Adanstown area is in fact very good, and the plant wll have
nonitors on emssions at the plant site although there is no air
nonitor in the Adanstown area off the plant site. M. MCann al so
states that the air quality in Frederick County for ozone was

actually inproving, but other areas in the region have been

2 o0zone is a result of a chemical reaction in the atnobsphere, rather than
an enmission from the project, and the nonattainment area is region-w de,
not limted to the specific |ocation of the plant. Therefore, the |ocal
air quality for ozone nay be affected by em ssions fromfar away sources.
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deteriorating so that Frederick County was designated a severe
nonattai nment area for ozone several nonths prior to the hearing in
this matter.

Wiile no other pollutants have been indicated to be a
nonattai nnment area with respect to Frederick County, w tness MCann
confirnmed that the Environmental Protection Agency ("EPA') is
currently reviewing particulate mtter and proposed Frederick
County be classified nonattainment for fine particulate matter
(PM2.5). However, this designation has been contested, and it has
not been finalized.®

M. MCann also notes that the project is subject to
Prevention of Significant Deterioration ("PSD') review requirenents
for the following fine pollutants: sulfur dioxide, total suspended
particul ates, particulate matter 10 (PMLO), nitrogen oxides, and
car bon nonoxi de. However, he states significant inpact threshold
levels for all the criteria pollutants have not been exceeded by
the project, as the projects maxi num inpacts are predicted to be
three percent or less of the national anbient air quality standards
("NAAQS"), and therefore the maxinum inpacts are well below the
| evel s designed to protect human health and welfare. M. MCann
states that the projects maxinum inpacts are therefore 30 tines

|lower than the levels that affect human health. Due to such | ow

13 According to the record, fine particulate matter may affect children
and elderly by contributing to problems with lungs and asthma. Ozone may
al so affect respiratory problens and contributes to acid rain.
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| evel of inpacts, pre-construction anbient air nonitoring data for
the pollutants is not required, according to the applicants

W t nesses. They conclude that the project's potential inpacts on
air quality in nearby comunities are expected to be mninml and
far below the anbient air quality standards that are desired to
protect the health and wel fare.

The State Agencies have also provided testinony by
W tnesses Paul, Ross and Garrison with respect to the potential
em ssions and effect on air quality. M. Paul has testified that
PPRP and ARVA have concluded that the new facility should be
considered a separate source for PSD purposes from the existing
Eastal co plant, which is an existing major source of em ssions. He
further states that emssions of other regulated pollutants,
including lead, total fluorides, total reduced sulfur, reduced
sul fur conpounds, hydrogen sulfide, nercury, beryllium arsenic,
asbestos, vital chloride, chlorocarbons, halons, and radi onuclides,
will be zero or negligible.

M. Paul also testified that the proposed project has
potential em ssions of NO, CO SO, and PMLO that are subject to
PSD review, and potential em ssions of NQ and VOCs will be above
applicable thresholds and so trigger nonattainnent new source
review requi rements. M. Paul states he has revi ewed the Conpany's
proposed operations for achi eving Best Avail able Control Technol ogy
("BACT") for emssions of NQ, CO SO, and PM and he concurs with
Catoctin's conclusions for achieving BACT. He further reviewed

i npact assessments of the Conpany's air quality dispersion nodels
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and concurs that the maxi muminpacts for all pollutants of concern
and all relevant averaging periods are less than the applicable
significant inpact |evels, which conclusion is also confirned by
M. Garrison, the air quality consultant retained by the State
Agenci es. Therefore, because the maxi mum inpacts are |less than
the significant inpact levels for all pollutants, no additional
steps need be taken to denonstrate conpliance with PSD increnents
and NAAQS for any regulated pollutant, according to M. Paul. He
al so confirnms, however, that NQ and VOCs are subject to LAER
reviewin this case, and he has concurred with the Applicant's LAER
proposals for these em ssions. He notes that Catoctin wll be
required to secure the em ssions offsets for NGO and VOC in the
ratio of 1.3 to 1, with projected potential NO em ssions fromthe
Catoctin Power project of 191.7 tons per year and projected
potential VOC em ssions constituting 30 tons per year. Therefore,
Catoctin nust obtain offsets for NO, of 249 tons, and offsets for
VOC of 39 tons. He states that under Maryland regulations the
of fsets may be obtained fromsources within the ozone nonattai nnent
area in which the proposed facility wll be located, or from
anot her ozone nonattainment area, if the area has an equal or
hi gher nonattainment classification than the area in which the
source is located. He further states that the Maryl and Depart nment
of the Environment prefers in-State sources of offsets; however,

of fsets may cone from other em ssions sources outside of Mryl and

4 Paul Direct Testinony, PPRP Exhibit No. 5, at p. 13 (filed November 24,
2004, Docket Entry No. 58).
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that are the sane or hi gher ozone nonattai nnent classification area
and that are located in the broad vicinity of the proposed new
source. These offsets nust be denonstrated to ARVA's satisfaction
from an acceptable source prior to issuance of air quality
approval s.

As noted above, the State Agencies and Catoctin have
reached a Stipulation and Settlenment Agreenment with nunmerous agreed
conditions, which conditions include specified limts on em ssions
as well as other enunerated conditions affecting air quality
i ssues. The State Agencies support the grant of the application
with the proposed conditions, as they have concluded the site for
the proposed Catoctin facility is suitable, provided that the
State's reconmended conditions are incorporated into the CPCN
Furthernore, the State Agencies state the project will neet State
and federal environnental requirements with an adequate margin of
safety to protect the public's health and safety, and the State
Agencies conclude that the project will neet all requirenents of
the Cean Air Act by observing the reconmended conditions, provided
the offsets are obtained and approved by the Air and Radiation
Managenent Adm nistration ("ARMA') of the Mryland Departnent of
the Environment prior to construction. The State Agencies, through
PPRP, further argue in their final comrents on brief that the State
already has an extensive and reliable nonitoring network, and
therefore PPRP does not consider additional nonitoring stations
proposed by intervenor Donald L. Janes to be necessary in this

matter, which issue will be di scussed further bel ow
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Upon consideration of the record, | find the Applicant
and State Agencies have presented substantial testinmony in full
support of the project's satisfying applicable air quality stan-
dards which testinony has not been contradicted, although the issue

of additional nonitoring stations will be discussed further bel ow

3. Water Concerns

The final major area of concern with respect to project
effects concerns water usage, as large quantities of water are
needed by the facility for cooling purposes. The record reflects
the plant's total average daily water wuse is estimated to be
2.58 mllion gallons per day ("M3'), of which 2.43 M3 will be
needed as cooling tower water while 0.14 M3 wll be County-
supplied potable water used for other purposes. This project is
unique in that the Applicant proposes authorization for two
alternative water supplies, one utilizing Frederick County waste
water as a prime cooling source in the event that Catoctin and
Frederick County reach agreenent for such use of County effluent,
while the alternative water supply involves obtaining water
directly fromthe Potomac R ver as the source.

As of the close of record in this case, Frederick County
has not provided approval for Catoctin to use the County's waste
water as the water cooling source, although Frederick County has
proposed various conditions in the event that such a water option
is effectuated. This option appears to be the preferred option of

the Applicant, as well as the State Agencies, as PPRP notes the use
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of reclaimed water would avoid certain inpacts associated wth
construction of water supply lines, including inpacts to the
Chesapeake and Chio ("C&J') Canal national historical park, as well
as avoiding inpacts associated with w thdrawal of water from the
Pot omac Ri ver.

Residents comenting at the public hearing and in
witten coments al so reveal concerns with the use of water supply
and the affect on the Potomac River, but the Applicant has reached
agreenment with the water suppliers and has proposed to neet
consunptive use regul ati ons (COVAR 26.17.07) by providing upstream
storage to augnent river flow during low flow conditions or by
reduci ng consunptive use to less than 1 M3 during low flow
periods. The Conpany has also identified two potential facilities,
a MIlville quarry owed and operated by Aggregate Industries and
the "Ad Standard Quarry," which is an abandoned flooded quarry.
The State Agencies have concluded that either quarry has sufficient
capacity to provide the necessary storage, and the volune of water
shoul d be adequate to support the nunber and frequency of potenti al
rel eases that may be required based on the recent and long-term
hi story of river flow

The record reflects that Catoctin and the water
suppliers have entered into an agreenent and defined the terns
under which Catoctin will store water and nmake releases from the
storage which agreenent includes conditions to be incorporated into
the CPCN. The State Agencies appear to accept the agreement with

the addition of certain further conditions noted in the State
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Agenci es-Catoctin agreenent. The State Agencies have al so proposed
a nunber of additional conditions in the event that Catoctin elects
to use the effluent County water as the source of cooling water for
the facility to ensure that reclainmed water is managed safely and
does not pose any risk to human health and the environnent. These
conditions include nonitoring of the reclained water to ensure that
any pathogens that may remain in the effluent are destroyed prior
to being used in the cooling system The State Agencies al so note
that a condition (Condition No.51) provides for review of the water
appropriations at a mninmmof every three years, and therefore the
State will be able to require whatever adjustnents are necessary to
meet the changes in environnental flow by requirenents.

Upon review of the record with respect to the water use
options, the evidence indicates that with the conditions agreed by
Catoctin with the water suppliers and PPRP, the Applicant has
proposed a sufficient source of water by either of the two alterna-
tives that would have minimal effects upon the river and wll fully
protect the other wusers through the augnentation and restriction
proposals. Accordingly, | find the record indicates that concerns

of conmentators with respect to the effects on water supply are

5 such a condition will address a concern addressed at the public evening
hearing to allow future adjustments in flowby requirenents. Anot her
concern expressed at the evidentiary hearing was to require conplete
resolution of the water supply source prior to commencenment of any
construction of the project. In its brief, PPRP does not consider such a
condition necessary as the site location adjacent to an industrial facil-
ity confines the inpact of comencenent of construction, and the

Applicant is not likely to comence significant construction if a viable
water supply is not arranged. Accordingly, no such condition will be
adopted, although the plant my not operate until the water supply is
finalized.
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adequately addressed by the Conpany's proposal and conditions of
the PPRP and water suppliers, while the additional water supply
conditions with respect to use of effluent of Frederick County wll

be di scussed bel ow.

4. Qher Inpacts

The record further contains evidence by wtnesses for
both Catoctin and the State Agencies on other aspects of the
proposal indicating the project will have mnimal other inpacts,
especially as it is located on an industrial site as noted above.
For example, the record reflects mnimal cultural inpacts as no
known archaeol ogical sites in or around the proposed project area
have been identified in the approximtely 20 acres affected by the
facility, and visual inpacts will also be mtigated by additional
screening. Also, the property is located next to a |large existing
i ndustrial plant of nearly the sane hei ght which would mtigate the
margi nal visual inpact of the facility on existing neighboring
properties. The record further indicates mninml noise inpacts as
the facility will operate in conpliance with applicable State and
| ocal noise regul ations provided that major construction activities

are limted to certain hours.

5. Conclusion-Gant of CPCN

Upon consideration of the record in this proceeding,
i ncluding the evidence on the record and argunents of the parties,

as well as the comments submtted by the public with respect to the
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application, | find that the application of Catoctin Power, LLC for
a Certificate of Public Convenience and Necessity to construct a
nonmi nal 600 MW generating facility in Frederick should be granted
as being in accordance with the public convenience and necessity
and in the public interest. A review of the record shows that
Catoctin has presented evidence on all required factors which
indicate that the plant will be in the public interest and have
relatively mnimal effects on the area when operational, as the
i mpact of the plant will be mtigated by the extensive conditions
accepted in this proceeding. In this respect, the agreenent and
extensive conditions proposed by the State Agencies through the
Power Pl ant Research Programwi |l reduce any del eterious effects of
the project and are hereby accepted, as is the agreenent reached by
the Applicant and the water suppliers which protect the water
supply of the Potomac River. The water suppliers' agreenment pro-
vides for conditions for augnmenting the Potonmac River or reducing
consunptive use by Catoctin under certain circunstances, which
conditions al so address the concerns expressed by public conmrenta-
tors at the public hearing concerning the effect of the project on
wat er resources, and are hereby accepted.

In sum the record reflects the plant will be a new,
cl ean generation source utilizing natural gas that will be |ocated
on a large industrial site next to an existing industrial plant,
the Eastalco Alumnumfacility. The expert testinony submtted by
the Company, which is confirmed by the expert testinony submtted

on behalf of the State Agencies, shows the plant will neet all
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appl i cabl e standards and have a | arge nunber of protections through
these accepted conditions so that it wll not cause significant
adverse inpacts, and therefore the Certificate will be granted as
being in the public interest.

In conclusion, | find the record reflects that the
proposed project is located in a very appropriate site for
construction of a gas-fired generating facility, and wth the
extensive conditions agreed by the Applicant with both the State
Agenci es and water suppliers, the application should be granted as

being in the public interest.

C. D sputed Conditions

Wiile | find that the application shall be granted wth
the conditions noted by the State Agencies and water suppliers,
several parties in this proceeding have proposed further conditions
that they request be included in the Certificate if the application
is granted. As noted above, M. Janes, Frederick County, and the
Conmi ssion Staff (supported by OPC with a slight nodification) have
each proposed additional conditions that they desire be included in
the grant of a CPCN These further proposed conditions, nany of

which are contested, will now be di scussed.
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1. Donald L. Janes' Proposed Air Mnitoring Condition

M. James, who has provided diligent participation
t hroughout the entire proceeding, has proposed a condition® that
would require a mninum of three air quality testing nonitors in
residential areas near the plant, one of which would be placed at
Carroll Manor El enmentary School. M. James proposes that air
quality testing be conducted by an independent third party, and
funded by Catoctin, until the plant has been in full operation for
two years, and longer if there is a neasurable difference in the
actual pollutant |evels which contradict the nodeling and expert
assertions. In support of his proposed air quality testing condi-
tion, M. Janes has enphasized throughout the course of this
proceeding that he believes there is insufficient evidence of
actual testing of air quality in the residential areas that can
specify the actual values of criteria pollutants in the vicinity.
He further states that the residents in the Adanstown area have a
great deal of uncertainty regarding the air quality which would not
be alleviated by the nodeling techniques used by the State, and
that a valid sanpling of the actual air quality in the area is
necessary for assurance to the comunity of the safety of the
actual air quality experienced by the residents. He acknow edges
that while exenptions from anbient air nonitoring requirenments can

be requested if air quality inpacts are projected to be |less than

® puring the course of the proceeding, M. Janes also proposed a

condition with respect to use of effluent from Frederick County as the
wat er source, but has withdrawn this proposed condition in his final
position on brief.
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de mnims levels, he requests the Commssion not grant an
exenption from anbient air nonitoring requirenents and require
nonitoring of the actual quality for the health and confort |evel
of the Adanstown residents.

In addition, on brief M. Janes asserts that the
Eastal co plant has filed an application with MDE which will allow
Eastal co to increase its production, which would also result in an
i ncrease in emssions. He contends that such increase provides
further support for air nmonitoring as proposed in his condition.

Both Catoctin and PPRP oppose M. Janes' proposed condi -
tion for additional nonitoring of local air quality. These parties
do not consider such an air nonitoring requirenent to be necessary,
noting that the Catoctin project's low emssions will result in air
quality inmpacts that woul d not exceed significant inpact thresholds
so that such additional nonitoring is not necessary for this
proj ect .

Catoctin also objects to the proffered information
regarding an apparent recent application by Eastalco to increase
production as such information was not offered during the eviden-
tiary record in this case. However, Catoctin notes that to the
extent Eastalco has filed a PSD application with the Mryland
Departnment of the Environnent, Eastalco will be required to satisfy
all applicable regulatory requirenents associated with the PSD
permtting process, including a denonstration that any associ ated
em ssions do not cause any violation of applicable air quality

standards in and around the comunity. Catoctin further reiterates
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that its obligation to secure em ssions offsets will in fact result
in an overall decrease in pollutants that contribute to ozone
problens in the region. Al so, should MDE determne an air quality
monitoring station in Adanstown is warranted, then ME has the
ability and authority to establish such a nonitoring station.

The State Agencies have al so been a vociferous critic of
M. Janes' proposed nonitoring condition. Wi | e acknow edgi ng
M. Janes' responsible participation in the hearing process, the
State Agenci es consider his testing proposal to be unnecessary and
not supported by regulatory or technical rationale. They consider
it to be an unnecessary expense subject to |egal challenge. The
State Agencies further dispute M. Janes' assertion that the actua
air quality of Adanstown is unknown, stating it can be determ ned
based upon nodeling data collected fromthe rigorously designed and
i mpl enent ed nati onwi de nonitoring network operated over a period of
years. The closest nonitoring station is located in Frederick, and
using EPA-approved nethodol ogi es, MDE establishes background
anmbi ent pol lutant concentrations for every locale in the State with
a high degree of statistical confidence, according to PPRP. The
nonitoring network allows the State and U S. Environnental
Protection Agency to determine which areas of the country are
attaining National Anbient Air Qality Standards ("NAAQS'), and
which areas are not in conpliance. Furthernore, the citizens of
Adanstown are in no different situation than citizens in any other
comunity |ocated near industrial facilities or power plants, and

Catoctin is already being required to install mllions of dollars
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of pollution control equipnment at the facility as well as purchase
offsets in order to nmeet the stringent PSD and Nonattai nnent New
Source Review requirenents. Therefore, to inpose additional unnec-
essary expenses for further nonitoring will not make the citizens
of Adanstown nore safe, according to PPRP.

In further explanation, the State Agencies contend that
nodel s are designed to establish the maxi num inpact that m ght
occur from a new facility and estinmate concentrations throughout
the local area by using a detailed receptor grid, which can
estimate the inpact of source em ssions at maxi mrum al |l owabl e | evel s
whereas air nmonitors may only reflect the actual em ssions. Al so,
once the generating facility is in operation, it will be subjected
to nonitoring and inspections to assure that emissions limts are
being satisfied, and the nodeling perforned by both the Applicant
and State for this project indicate that the inpacts are quite
small and do not exceed the nonitoring de mnims |levels or
significant inpact levels for any pollutant nodel ed. The State
Agencies contend that there is no regulatory or factual basis to
recommend inposition of additional nonitoring in Adanstown as a
further condition, especially since MDE operates an ozone nonitor-
ing station at the Frederick Minicipal Airport |ocated approxi-
mately 7.5 mles from the Catoctin Power site as well as 100
pol lutant nonitoring stations for wvarious criteria pollutants
within 60 mles of the proposed project. Catoctin's em ssions wll
be nonitored at the stack source, which records will be submtted

to MDE and EPA to ensure conpliance with facility emssion limts,
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and PPRP concludes that the nonitoring program neets the in-depth
program requi rements established by the EPA for pollutant nonitor-
i ng networKks. Therefore, as the project enmissions will have no
significant inpacts, there is no need for further anbient air
nmonitoring in the area, according to PPRP

A review of the record on this issue indicates an
appar ent dichotony between the residential neighbors of the project
and the expert witnesses who testified on behalf of Catoctin and
PPRP. Wiile the Applicant and State Agencies do not believe actual
air quality testing is necessary in the vicinity, |Intervenor Janes,
as well as coments from nearby residential neighbors of the
proj ect, express concerns regarding the em ssions fromthe project
and effect on air quality to the neighboring comunity, specifi-
cally Adanstown. A review of the evidence shows that the affected
area is classified as a severe nonattainment area for ozone, and
Frederick County has a nonitor for ozone |ocated approxinately
7.5 mles away at the airport. A so, M. Paul, the State w tness
from MDE, stated that the Frederick County nonitor has not
regi stered a violation since 1999, which violation was for just one
day, with regard to ozone. Al so, the record reflects there is sone
guestion and recent dispute as to local air quality with respect to
fine particulate matter, PM2.5 (fine particulate matter with a
di aneter smaller than 2.5 mcrons).

A review of the evidence further reveals that Catoctin
will purchase offsets of at least 1.3 tines the project's maxinmm

NQ, and/or VOC em ssions, so that, as noted above, the project wll
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actually provide sone benefit to ozone air quality throughout the
larger region by purchase of such enmssion offsets which wll
inprove air quality throughout the region as a whole. 1In addition,
the record reflects that the Applicant has agreed to conditions to
endeavor to obtain such offsets from Frederick County sources, if
reasonably comercially available, or from the geographically
cl osest reasonably conmercially available sources. However, as
noted by the record in this case, procurenent of |ocal offsets may
provi de economc advantages to Frederick County, but from air
qual ity perspectives, local offsets may not produce the sane |oca
air quality results as offsets fromother areas.”

M. Janes has proposed his air nonitoring condition for
the stated purpose of neasuring the actual air quality in the
residential vicinity and to provide assurance to nearby residents
of the actual air quality irrespective of what predictive nodels
used by regul atory agencies nmay estimte. In this regard, there
appears to be a clear fear of the air em ssions from the project
and di strust of how the nodeling relied upon by State Agencies w ||
translate into actual air quality of the nearby |ocale. In
considering all of the evidence on the record and argunents of the
parties with regard to this dispute, | find the record supports
requiring one air nonitoring station in the Adanstown area to

determ ne actual air quality in the region that will result after

Y The air quality in any specific area may in fact be affected by
em ssions from far away sources, especially for ozone, so that |ocal
of fsets may not necessarily have the intended benefit to nearby ozone air
quality as nore renote sources woul d have.
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the project is placed in operation, but no support for three
nonitoring stations as proposed by M. Janes.

In reaching such decision, | agree with the Applicant
and PPRP that the record indicates that the project does in fact
satisfy all applicable standards for issuance of a CPCN as the
em ssions are within acceptable levels that will not constitute a
significant inpact to the area. Furthernore, the State Agencies
particularly believe that the existing air nonitoring system is
sufficient without need of additional nonitors, as they believe
their nodel i ng net hodol ogy can determne air quality throughout the
State. Wiile recognizing such record evidence, | find that there
are certain unique aspects to this project so that an additional
nonitor for the Adanstown area is a reasonable condition for such
project which is a new source of emssions in the area.
Specifically, the evidence indicates that Frederick County, as well
as all of WMiryland, 1is in a federally designated severe
nonattai nment area for ozone, and while ozone is a pollutant forned
by emissions of specific compounds (NQ, and VOC) that is fornmed
over large areas, the fact remains that the location is part of a
severe nonattainnment area so that scrutiny should be given to
requests for exenptions of air monitoring requests for these

pollutants.™ In addition, there is apparently a pending proposal

18 According to PPRP witness Garrison, sources subject to PSD review nust
conduct anbient inpact analyses using nmeasured air quality data in the
vicinity of the project, but can obtain an exenption if the source's
i npact is shown, through nodeling, to be less than the de mnim s concen-
tration levels defined in PSD regulations. (PPRP Exh. No. 7, G@Garrison
Direct Testinony at pp. 8-11, filed October 1, 2004, Docket Entry
No. 48.)
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to find Frederick County as a nonattainment area for particulate
matter. The record further reflects that both ozone and particul ate
matter can inpact local health, including affecting respiratory
probl ens and ast hna. In Iight of the record indicating potential
health effects for these pollutants, and the clear concerns of the
nei ghboring area which is in a designated nonattai nnent area, the
request by an affected community for local air nonitoring of these
pollutants as a condition for a new power plant nust be given
serious consideration.

In addition, the record is also clear that the proposed
power plant will be located in an industrial-zoned area near
exi sting major em ssion sources. Wiile | note earlier the site
constitutes a reasonable site for placenment of the power plant,
these facts raise other factors that must be considered, specifi-
cally that a large industrial facility is already operating on the
site. In this regard, while Catoctin is correct that future plans
for the Eastalco facility potentially increasing em ssions have not
been adequately presented on the record and therefore cannot be
considered,” the fact remains that Eastalco is an existing
industrial plant with em ssions that affect the area, and operation
of the proposed Catoctin power plant in the vicinity cannot be
judged in total isolation. Furthernore, there are other power

plants |ocated several mles from the proposed Catoctin site,

9 As noted by the Applicant, State Agencies wll review any such
i ncreased enmissions in their review of any such Eastal co proposal.
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specifically major power plant operations at D ckerson, |ocated
near by in Montgonery County.

The air nonitoring systens in place are largely based
upon nodeling which takes into account all aspects of em ssions
that may affect the residents of Mryland, and include nonitors
pl aced upon the emnmissions of each emtting source to ensure that
such facilities are within their limts for each specific em ssion.
Wiile nodeling nmethodology is intended to include cumulative
effects and determine air quality in any locale, the confluence of
the three major sources (Eastalco, Dickerson, and the Catoctin
plant) within a fairly close geographic area further support the
conclusion that it is reasonable to require an additional air
nonitoring station in the Adanstown vicinity to provide actual
testing results of the air quality that will be experienced in that
| ocal e. Accordingly, the recommendation to require Catoctin to
fund an air nonitoring station in Adanstown for a two-year period
as a condition of the CPCN will be accepted, as | find that such a
condition is a reasonable request for one community air nonitoring
station (rather than three as proposed by M. Janes), which shall
neasure those pollutants for which the area is in nonattai nment or
potential nonattainment. Accordingly, M. Janmes' condition will be
accepted, but for one air nonitor in Adanston, which shall neasure
air quality of ozone, NO, VOC and PM on a quarterly basis for a
two-year period at the expense of the Applicant, Catoctin Power.
O her pollutants requested to be nonitored by M. Janes will not be

required as the project emssions are below significant inpact
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levels and the location is not designated a nonattai nnent area for
these other pollutants. The condition is also nodified to require
nonitoring for a two-year period at which tinme it nmay cease, unless
the State of Maryland Departnent of the Environment believes such
nmoni toring should then be continued based upon the results of the

testing. %

2. Frederick County Proposed Conditions —Site Plan, Air
Quality, Water Use, Land Preservation

As noted above, Frederick County has proposed various
conditions in this matter in the event that the CPCN is granted.
Specifically, Frederick County has proposed 15 enunerated condi -
tions regarding issues of site plan, air quality, water use, and
| and preservation. O these conditions, Catoctin has accepted many
of the enumerated conditions, although with certain nodifications
or clarifications which do not appear to be contested and wll
therefore be accepted as no longer in dispute. Speci fically,
Catoctin appears to agree with Frederick site plan conditions

Nos. 2, 3, 4, 5, and 6, which are hereby accepted, while indicating

% The record indicates the cost of air monitoring for a two-year period
to be fairly nodest. M. ©MCann, who testified for Catoctin in rebuttal
to M. Janmes' proposal, gave a rough cost estinmate of up to $100, 000/ year
for an air nonitor. (T. 1131-1137). The State Agencies also provided a
cost estimate on brief indicating simlar costs, but disavow the estimte
intheir reply brief.

While the cost estimates on this record are not very precise, it
appears that the costs of a two-year nmonitor at a single location would
be fairly nodest and would benefit the community by providing actual air
quality results to the Adanstown community to ensure the safety of the
air.
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it believes its agreement to PPRP-proposed condition No. 101%
satisfies the substance of Frederick County site plan condition
No. 1 and is preferable to Frederick County's "vague and anbi guous"
condition No. 1. Catoctin also accepts the anbient air quality
proposed conditions of Frederick with certain clarifications which
woul d require Catoctin to endeavor to obtain NGO, and/or VOC offsets
from Frederick County sources if reasonably comrercially avail abl e.
Accordingly, conditions No. 7 and 8, as nodified by Catoctin, are
al so accept ed.

Frederick County conditions No. 9 through 14 concern
water issues, with Catoctin accepting conditions No. 9 and 10,
which are interpreted to clarify that the CPCN does not require
Frederick County to supply treated waste water or potable water to
Catoctin Power or require Frederick County to allow Catoctin Power
to discharge waste water through the County's discharge system
Catoctin also agrees to condition No. 13, providing that Catoctin
shall obtain a separate NPDES User Discharge Permt prior to
di schargi ng wastewater into or through the County's effluent out-
fall system As agreed by the parties, these conditions will also
be accept ed.

Frederick County conditions No. 11, 12 and 14 concern

matters regarding supply of effluent to Catoctin Power (or

2L PPRP Condition No. 101: “Catoctin Power shall design the facility in
substantial conformance with the Site Plan drawi ngs reviewed by the
Frederick County Planning Comm ssion ..."
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di scharge of Catoctin wastewater into the County's wastewater
di scharge system -- No. 12), which conditions are opposed by
Catoctin as vague and ambi guous. Al so, Catoctin opposes such
conditions claimng they are commercial in nature and should nore
appropriately be acconplished through negotiati on of any agreenent
between the County and Catoctin Power in their effluent
negoti ati ons.

Wth respect to these disputed water conditions, as
noted earlier, the record reflects that Catoctin proposes two
alternative options for obtaining the water supply for cooling
pur poses. The first option would use effluent from Frederick
County that would require a contract with the County, while the
second alternative would wutilize the Potonmac R ver as an
alternative source with Iow flow augnmentation provisions as noted
earlier in this order. Wile Frederick County proposes certain
specific terns with regard to possible effluent use for cooling
pur poses, Catoctin opposes the CPCN containing certain terns and
conditions as the wuse of County effluent is contingent upon
Catoctin and the County reaching agreenment. Accordingly, Catoctin
notes that ternms regarding the County effluent option should be
based upon negoti ati on between the parties rather than dictated by
the Commi ssion in the CPCN for such an option

A review of the disputed conditions indicates that such
provisions appear to be mtters which the Board of County
Commi ssioners have full power to negotiate with Catoctin Power in

the event the parties reach agreenment on use of County effluent as
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the water cooling source, and therefore there is no need to address
t hese conditions which appear to be matters subject to the parties

negotiation. No such agreenment to use County effluent has occurred
as of this date, but any such agreenent should incorporate the
provisions nutually agreeable to both parties if agreement is
reached.

Frederick County's final proposed condition provides for
a land preservation condition that Catoctin Power shall work with
Eastal co Alumi numto place approxi mately 250 acres of land | ocated
in the general vicinity of the plant into permanent agricultural
preservation. The County states the purpose of such | and preserva-
tion is to offset negative inpacts of the plant on the quality of
life of the citizens of the area, and to serve as a further buffer
between the plant and comunity including, but not limted to,
St. Matthew s Lutheran Church. Furthernmore, if such [land
preservation does not occur for this specific site, an alternative
simlar site would be acceptable, or Catoctin Power shall work with
the Carrollton Manor Land Trust to identify and locate land to
achieve the sanme result, with certain parcels of land identified in
t he proposed Frederick County condition.

The County's proposed |land preservation condition is
opposed by Catoctin, and also by Eastalco as noted above.
Eastal co, which did not sponsor any wtnesses but opposed the
proposed condition on brief, contends the proposal is unsupported
by evidence, outside the scope of the Conm ssion's jurisdiction

and woul d be unconstitutional. Eastalco notes the proposed gener-
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ating site is on property currently zoned for industry and adj acent
to an existing industrial facility, and the location is consistent
with Frederick County's conprehensive plan. Furthernore, Eastalco
contends the record does not support any clains of significant
adverse inpacts fromthe project, noting the evidence of the expert
wi tnesses does not indicate any significant inmpacts on traffic,
noi se levels, or property values. Only mnor effects on demand for
fire and rescue services have been denonstrated, for which Catoctin
has agreed in a condition to conduct an assessnment and provide
adequate services or reinbursenent if necessary, and truck traffic
transporti ng agueous anmonia will use designated truck routes that
woul d not pass by schools or housing devel opnents. Al so, Eastalco
contends that the evidence shows project air emssions wll not
adversely inpact air quality and will conply with all applicable
air standards, regulations, and requirenments under federal and
state | aw. Therefore, Eastalco clains the record, including the
nunerous conditions regarding air quality and testing by the
Applicant and DNR, refute any allegations of increased pollutants
requiring a large buffer area for offsetting alleged negative
impacts of the plant on the quality of life of Frederick County
citizens.

In addition to the lack of record support for such a
| and preservation condition, Eastalco contends the proposed condi -
tion seeking to place Eastalco property into agricultural preserva-
tion is beyond the jurisdiction of the Conmssion and is in effect

an attenpt to acconplish rezoning of Eastalco property. East al co
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contends the Conm ssion does not have jurisdiction over zoning such
that it can require placenent of unrelated property into pernmanent
agricultural preservation, nor does it have jurisdiction over
Eastalco that can require Eastalco to do so. Finally, Eastalco
contends the request is unconstitutional as it would inpose a con-
structive taking of portions of Eastalco's property as a condition
in the CPCN, the grant of which would be arbitrary and capricious
and of fend due process.

Catoctin also opposes the proposed |and use condition
disputing the County's rationale that the agricultural set-aside
woul d provi de needed additional buffering benefits. Catoctin notes
that the record reflects over 97 percent of the two proposed
parcels provide no buffer at all between the church and the
Catoctin facility, and the project was in fact purposely sited in
the center of an industrial-zoned parcel with significant anounts
of adjacent industrial property to provide physical buffer to the
communi ty. The project incorporates additional buffering and
screeni ng reconmendati ons of the County and the public, including
tree plantings which would buffer and screen the facility fromthe
church property. Furthernore, the proposed parcels which the
County proposes be placed by Catoctin in permanent agricultural
preservation are not owned by Catoctin, but are Eastal co property
that are currently zoned for agricultural use. Therefore, it is
within the County's control to allow or not allow industrial use on

such property in the future.
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As to a possible purpose of placing further land into
agricultural preservation as an offset to the project, Catoctin
opposes such request in this instance as the project is proposed
for an industrial-zoned site rather than "green field" property.
Catoctin contends the CPCN process should not be used to circunvent
| and use planning regulations or dictate a |l and use concessi on from
Catoctin sinply because the project will be |ocated on property
owned by a | andowner with whom the County has previously engaged in
| and use discussions. Catoctin further disputes the rationale of
needi ng the property for preservation of "quality of life" condi-
tions in the County noting it has agreed to many such quality of
life conditions, and the site was selected to avoid such issues.

A review of the record with respect to the proposed | and
use condition of Frederick GCounty shows that Frederick County
desires the Applicant arrange the placenment of a very |arge parce
of land in the vicinity of the plant into agricultural preserva-
tion. The land is not currently owned by the Applicant and has
little relation to the project other than being in a nearby
vicinity. The County seeks such a condition for the purpose of
addressing inpacts of the proposed plant on the quality of life of
Frederick County citizens and to serve as a buffer between the
plant and the community, wth its evidentiary presentation
indicating desire for an additional buffer for the St. Mitthew s
Lut heran Church |l ocated north of the project site.

In reviewing the record on this issue, of the 250 acres

sought by the County to be placed in agricultural preservation, the
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evidence reveals that approximately only eight acres may serve as
addi ti onal buffer between the church site and the Catoctin project
site, while the remai nder of the proposed agricultural property is
basically to the east and west of the St. Mitthew s Church and
would in fact provide no buffer between the church and Catoctin's
facility. The record further reveals that the Catoctin plant wl
be located in the zoned Eastal co industrial site in close proximty
to the existing Eastalco plant, and Catoctin has included tree
planting buffering along the industrial site borders with the road
in the area to buffer neighboring comunities. Furt her nore,
Catoctin wuld be willing to engage in additional tree planting
buffering of the area along the sane path, and | find that the tree
pl anting buffer area along the area of the industrial site near the
roadway should provide adequate buffering for neighboring
conmmunities fromthe Catoctin facility.

The County further argues that the agricultural
preservation condition is requested for quality of |ife purposes,
but the record in this instance further indicates that the proposed
plant will have mnimal effects on the quality of life in the area.
The record indicates the project wll satisfy all regulatory
requirenents with the conditions designed to mtigate the environ-
mental and other effects, and there will also be little effect on
the character of the area, which is currently a zoned industria
area with an existing large industrial plant.

The County request is essentially a proposal to seek

per manent pl acement of |arge parcels of land in permanent agricul -
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tural preservation, which land is currently used for agricultural
purposes but nmay not continue so in the future. There is no
requi renent that power plants seek to "offset" power plant sites
with protection of conparable properties, but if any such offsets
woul d be considered as an appropriate "trade off" for power plant
construction, the request for 250 acres or nore in agricultural
preservation would totally dwarf the |less than 20 acres utilized by
the Catoctin plant in this instance. This would be an arbitrary
and capricious denmand inposed upon generating projects absent sone
type of legislative direction requiring such a proposal.

Therefore, based upon the record, | find that the
County's proposed condition to require a large parcel of
nei ghboring property be placed in agricultural preservation is not
reasonable in this instance as a condition to be placed upon the
Applicant, and it will therefore not be accepted as a condition of
the Certificate. Such deci sion, however, does not speak in any
respect to any attenpts the County nmay wish to engage in with the
owner of the property in question, Eastalco, as to maintaining such
property in agricultural preservation if the County believes that
is the proper designation for the parcels in question. However ,
the record in this case does not support the reasonabl eness of
requiring such a condition in the Catoctin CPCN, especially for
this project which will constitute |less than 20 acres on an al ready

zoned industrial parcel.
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3. Staff Proposed Conditions —Electric System Stability and
Reliability

During the course of this proceeding, Staff has proposed
three conditions regarding the effect of the proposed plant on
stability and reliability of the electric system Specifically,
Staff recommends that prior to putting any portion of the project
in service, the Applicant shall file with the Conm ssion a listing
of transm ssion system inprovenents required by PJM and certifica-
tion that the inprovenents have been conpleted. Al so, the Applicant
shall file with the Commssion a listing of interconnection
requirenents and certification that the requirenents have been net,
and within 30 days after putting the project into service, Catoctin
shall file a copy of its interconnection service agreenment with the
Conmmi ssi on.

The Applicant has indicated agreenent with such condi -
tions, although issues have arisen regarding the timng of such
certifications and the parties' inplenentation |anguage wth
respect to such conditions. |In this regard, OPC has al so indicated
in its final comrents supplied in letter formin this proceeding
that such reporting by the Conmpany of transm ssion system i nprove-
nments and interconnection requirenents should be done at |east
30 days prior to operation of the proposed facility (except for the
i nterconnection service agreement which may be filed after the
project is put into service). OPC clains a sufficient tine is
needed for review by the Commi ssion of filings related to transm s-

sion and i nterconnecti on.
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Catoctin reiterates an objection to the consideration of
the OPC proposed nodification, which Catoctin considers to be
untinmely as it was raised in OPCs final letter submtted subse-
guent to the hearings. However, Catoctin also indicates if the
OPC s request is not rejected as out of tinme, Catoctin would accept
such conditions with the nodification that certifications of
i mprovenents may not al ways be avail able 30 days prior to operation
with regard to m nor nodifications required by PIMor the transm s-
sion provider. Catoctin therefore proposes that it will file with
the Conmi ssion a |list of transm ssion inprovenents and interconnec-
tion requirenments not less than 30 days prior to putting any
portion of the project in service, but certifications that the
i mprovenents and interconnection requirenments have been nmet will be
filed prior to putting the project in service.

In considering this dispute, while it may have been
preferable for all parties to have advanced their positions at an
earlier stage in the proceeding, | find that the proposed nodifica-
tion by Catoctin in its final brief appears to be a reasonable
resolution of this issue that apparently satisfies concerns of al
parties with respect to this subject. Accordingly, the nodified
Staff conditions No. 1 and 2 of the Catoctin reply brief? will be
accepted, as will the original Staff condition No. 3, which does

not appear to be contested.

22 Fepruary 18, 2005, Catoctin Reply Brief, p. 11.(Docket Entry No. 84)
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[11. CONCLUSI ON

I n conclusion, upon consideration of all the evidence,
testinmony and conment on the record, as well as the argunents of
the parties, | find and conclude that the application of Catoctin
Power, LLC for a Certificate of Public Convenience and Necessity,
for construction and operation of a nom nal 600 MV combi ned-cycle
gas-fired electric power generating facility, should be granted in
accordance with the findings of this Oder. In this regard, the
Settl ement Agreenent of the Applicant with PPRP and the Settl enment
Agreenment of the Applicant with the water suppliers are both
accepted as uncontested and in the public interest, and the CPCN
conditions accepted in both agreements shall be adopted as
conditions of the CPCN. In addition, the condition of Intervenor
Donal d Janes, as herein nodified to provide for one air nonitoring
station in Adanstown of certain pollutants at the expense of the
Applicant for a two-year period, is also adopted in accordance with
this Oder. Various conditions of Frederick County and Staff as
nodi fi ed and accepted herein are also included as conditions of the
Certificate.® In this regard, three proposed conditions of

Frederick GCounty regarding wastewater effluent matters are not

2 Attachment | (consisting of Appendices A B and C), incorporated herein
by reference, contains the conditions accepted as part of the CPCN
Attachnment |, Appendix A contains the PPRP conditions, Appendix B con-

tains the water supplier conditions, and Appendi x C contains the accepted
conditions of Frederick County, Staff, and M. Janes.

54



accepted, and the Frederick GCounty proposed |and preservation
condition is also not accepted as di scussed above.

In sum | find the record reveals that the proposed new
power plant, to be powered by natural gas, wll be a source of
additional power that wll be located in an industrial-zoned
property near another large industrial plant, with mninal effects
on the surrounding area. It will operate, with the extensive
conditions accepted herein, wthout exceeding significant inpact
t hreshol ds upon the environnent, and will in fact benefit overall
ozone air quality by the required offsets for certain em ssions
(NQ, and VOC). The power plant will operate to the overall benefit
of the public by providing a new source of clean electric power
Wit hi n accept abl e paraneters when considering the rel evant factors,
and satisfies the public interest.

Finally, as the CPCN with the accepted conditions is
granted as being in the public interest, the request of the
Applicant for waiver of the two-year period from filing of the
application to commencenent of construction shall be granted. The
record does not indicate any valid purpose to unnecessarily del ay
the project for nearly another year, and therefore the waiver is
granted to allow construction to commence prior to February 2006
Also, as the site is already industrially zoned, no harm to the
community would occur from earlier comencenent of construction
once the CPCN has been issued.

IT 1S, THEREFORE, this 24th day of March, in the year

Two Thousand Fi ve,
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ORDERED: (1) That the application of Catoctin Power, LLC
for a Certificate of Public Convenience and Necessity to construct
and operate a nomnal 600 MN conbi ned-cycle natural gas-fired
el ectric power generating facility in Frederick County, Maryland is
hereby granted in accordance with the findings of this Oder.

(2) That the Agreenent of Stipulation and
Settlenment of Catoctin Power, LLC and the Power Plant Research
Program of the Departnment of Natural Resources is hereby accepted,
i ncluding the conditions contained therein (noted in Attachnent I,
Appendi x A).

(3) That the Settlenent Agreenent of Catoctin
Power, LLC and the water suppliers (Fairfax County Water Authority,
Washi ngt on Suburban Sanitary Comm ssion, and Washi ngton Agqueduct
Di vi sion) dated Cctober 21, 2004 is hereby accepted, including the
conditions contained therein (noted in Attachnent |, Appendix B)

(4) That the additional conditions accepted
herein and noted in Attachnment |, Appendix C are accepted as part
of the CPCN

(5) That the request for waiver of the provi-
sions of § 7-208(b) of the Public Uility Conpanies Article to
all ow commencenent of construction prior to two years from the
filing of the application is granted.

(5) That this Proposed Oder wll becone a
final order of the Comm ssion on April 26, 2005, unless before that
date an appeal is noted with the Conm ssion by any party to this

proceeding as provided in Section 3-113(d)(2) of The Public Wility
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Conpanies Article, or the Conmssion nodifies or reverses the
Proposed Order or initiates further proceedings in this matter as
provided in Section 3-114(c)(2) of The Public Wility Conpanies

Article.

Joel M Bright
Heari ng Exam ner
Publ i c Service Comn ssion of Maryl and
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